
Those in pipeline path organize
By DON McCABE

T O about 200 landowners along the Ne-
braska route of the Keystone XL pipe-
line in Nebraska, there is little they 

would call “neat” about the TransCanada 
pipeline or its easement agreement. The 
pipeline route in Nebraska extends about 
250 miles from Keya Paha County to Steele 
City in Jefferson County near the Kansas 
border.

To ensure their property rights and in-
terests are protected in negotiations with 

the Canadian 
company, the 
vast majority 
of those land-
owners decided 
to form NEAT, 
the Nebraska 
Easement Action 
Team. It is a land-
owner rights 
organization, ac-
cording to their 
attorney, Brian 
Jorde, who is 
with the Domina 
Law Group in 
Omaha. 

“NEAT was 
formed by those 

landowners with our assistance to develop 
a standard Nebraska Easement Agreement 
and to negotiate our terms and not 
TransCanada’s,” Jorde says. “We want our 
folks to be treated fairly in the easement 
agreement terms sought by TransCanada.”

Jorde says the majority of NEAT mem-
bers have not signed the TransCanada 
easement. “We do have a few folks who 
signed easements early on based on some 
misunderstandings of the agreement 
terms. We are looking into rescission law-
suits to get them out of the agreements.”

He estimates TransCanada has ease-
ments signed for about 40% of the new 

route in Nebraska.
TransCanada began contacting land-

owners in early 2010, Jorde says. 
Of concern to members are the respon-

sibilities that aren’t made clear in the com-
pany’s easement agreement, he says. “This 
is a perpetual easement in which the com-
pany will earn big profi ts, while Nebraska 
farmers are taking most of the risks. It’s 
about what landowners can and cannot 
or will be afraid to do on their property.”

In the proposed agreement, landowners 
receive a one-time, up-front payment, but 
Jorde believes landowners should have 
the opportunity to renew the payment pro-
vision at some point down the road.

Jorde, who spoke on behalf of NEAT at 
an April pipeline public hearing in Grand 
Island, stresses that the group is not nec-
essarily organized to fi ght the pipeline. 
“We are about getting landowners orga-
nized and getting the best easement terms 
we can get if the project moves ahead. 
You can’t go up against a company like 
TransCanada in one-on-one negotiations.”

Getting best terms
Jorde says most of NEAT’s members are 
dead set against the pipeline, while others 
may not like it but are focused on getting 
the best terms they can get if the project 
is approved.

TransCanada’s easement contract is 
broadly worded with liability language not 
well defi ned, he says, leaving landowners 
fearful of doing anything on their own 
property and worried how this will affect 

their legacy, he adds.
The perpetual easement involves a 

50-foot-wide swath on a property, with the 
actual pipeline 4 feet below the surface, 
according to Jorde. However, during con-
struction, a temporary easement on an-
other 60 feet would be required.

“What farmers and ranchers can and 
cannot do on or within the easement is a 
big issue,” Jorde says. “Will it allow irriga-
tion pipe to be installed? Will it interfere 
with a center pivot? Will it restrict ‘heavy 
equipment’ crossing the line? These are all 
big unknowns.

“We also know some landowners who 
signed early did not fully understand all 
the details. What matters are the terms in 
the contract, not glossy advertisements.”

Threat of eminent domain
At the onset, TransCanada was aggressive 
in contacting landowners, according to 
Jorde, often leaving them fearful of eminent 
domain being used to condemn property if 
they didn’t sign. A number of landowners 
say they have been threatened with emi-
nent domain.

The Canadian company does have 
eminent domain authority, according 
to Jorde. Prior to 2006, Nebraska law al-
lowed companies transporting crude oil 
across Nebraska to have eminent domain 
authority. That law was altered in the 
2006 Legislature to deny eminent domain 
powers for projects built primarily for eco-
nomic development. But the law contained 
a provision exempting private pipelines. 
Once Gov. Dave Heineman approved the 
reroute last winter, the eminent domain 
authority kicked in, according to Jorde. 

“Our purpose in a ‘Nebraska easement’ 
is eliminating the chance of future disputes 
and the liability burden on landowners by 
clearly defi ning the rights of landowners 
and the responsibilities of both parties 
now. Nebraska can’t afford to leave any-
thing to chance,” he says.

LANDOWNER 
RIGHTS: Brian Jorde 
represents about 
200 landowners who 
would be affected by 
Keystone XL pipeline.

At a glance

 ■ A landowner rights organization has 
been formed by many in pipeline’s path.

 ■ They want a “Nebraska easement,” not 
the one by TransCanada.

 ■ A major worry concerns a landowner’s 
responsibilities and risks. 

DIGGING ACROSS NEBRASKA: A trencher does its work during construction of the first Keystone pipeline in Nebraska a 
couple of years ago.

Trait Stewardship Responsibilities Notice to Farmers

The Genuity® DroughtGard™ Hybrids trait has been 
deregulated by the U.S. Department of Agriculture. 
Import approvals in key corn export markets with 
functioning regulatory systems are in progress. For 
2013, DroughtGard™ Hybrids will be commercially 
available in the western great plains area to growers 
who have signed and agree to follow the Genuity 
DroughtGard Hybrids Stewardship Agreement. It is a 
violation of national and international law to move 
material containing biotech traits across boundaries 
into nations where import is not permitted.

Monsanto Company is a member of Excellence 
Through Stewardship® (ETS). Monsanto products 
are commercialized in accordance with ETS Product 
Launch Stewardship Guidance, and in compliance 
with Monsanto’s Policy for Commercialization of 
Biotechnology-Derived Plant Products in Commodity 
Crops. This product has been approved for import 
into key export markets with functioning regulatory 
systems. Any crop or material produced from this 
product can only be exported to, or used, processed 
or sold in countries where all necessary regulatory 
approvals have been granted. It is a violation of 
national and international law to move material 
containing biotech traits across boundaries into 
nations where import is not permitted. Growers should 
talk to their grain handler or product purchaser 
to confirm their buying position for this product. 
Excellence Through Stewardship® is a registered 
trademark of Biotechnology Industry Organization.

B.t. products may not yet be registered in all states. 
Check with your Monsanto representative for the 
registration status in your state.

IMPORTANT IRM INFORMATION: Genuity® RIB 
Complete® corn blend products do not require the 
planting of a structured refuge except in the Cotton-
Growing Area where corn earworm is a significant 
pest. Genuity® SmartStax® RIB Complete®, Genuity® 
VT Double PRO® RIB Complete®, Genuity® VT Triple 
PRO® RIB Complete® corn are blended seed corn 
products. See the IRM/Grower Guide for additional 
information. Always read and follow IRM requirements.

Individual results may vary, and performance may 
vary from location to location and from year to year. 
This result may not be an indicator of results you may 
obtain as local growing, soil and weather conditions 
may vary. Growers should evaluate data from multiple 
locations and years whenever possible. 

ALWAYS READ AND FOLLOW PESTICIDE LABEL 
DIRECTIONS. Roundup Ready® crops contain genes 
that confer tolerance to glyphosate, the active 
ingredient in Roundup® brand agricultural herbicides. 
Roundup® brand agricultural herbicides will kill crops 
that are not tolerant to glyphosate. Acceleron and 
Design®, Asgrow and the A Design®, Asgrow®, DEKALB 
and Design®, DEKALB®, DroughtGard™, Genuity 
Design®, Genuity Icons, Genuity®, RIB Complete and 
Design®, RIB Complete®, Roundup Ready 2 Technology 
and Design®, Roundup Ready 2 Yield®, Roundup Ready 
PLUS®, Roundup Ready®, Roundup®, SmartStax®, VT 
Double PRO® and VT Triple PRO® are trademarks of 
Monsanto Technology LLC. Deltapine® is a registered 
trademark of Monsanto Company. Channel® and the 
Arrow Design® is a registered trademark of Channel 
Bio, LLC. LibertyLink® and the Water Droplet Design® 
are registered trademarks of Bayer. Herculex® is 
a registered trademark of Dow AgroSciences LLC. 
Respect the Refuge and Corn Design® and Respect 
the Refuge® are registered trademarks of National 
Corn Growers Association. All other trademarks are the 
property of their respective owners. ©2013 Monsanto 
Company.
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Liability 
risks create 
worries
JIM Tarnick’s major fear is what hap-

pens if the Keystone XL pipeline 
would leak the tar sands oil it carries 
through his property southeast of Ful-
lerton. Tarnick says his understanding 
of TransCanada’s “sample easement” 
is that most of the liability would fall 
on his shoulders and the shoulders of 
other Nebraska landowners along the 
proposed route. 

He didn’t sign the easement contract 
when TransCanada fi rst approached 
him a year ago. He claims the company 
threatened to use eminent domain if he 
didn’t sign. 

“The big concern is that very little of 
the liability would fall on the company,” 
he says. “There’s even an ‘act of God’ 
provision in which a lightning strike 
that damaged the pipeline, for instance, 
would still be the responsibility of the 
landowner.”

He says the TransCanada agreement 
offers few specifi cs on spill responsibili-
ties. 

TransCanada says negotiations ‘on track’
WHETHER the Keystone XL pipeline 

is built depends on fi nal approval 
by the Obama administration. 

Without that “presidential approval,” con-
struction can’t begin.

However, land management staff for 
TransCanada is continuing to contact land-
owners, seeking their signatures on per-
petual easement agreements. It’s unclear 
how many of the landowners in the path 
of the proposed pipeline have voluntarily 
signed those agreements. 

Andy Craig, manager of land for the 
company on the Keystone XL pipeline 
project, says the company reached agree-
ments with 94% of landowners along the 
originally proposed route before a reroute 
that took  it away from a portion of the 
Nebraska Sandhills. He says he’s not cer-
tain of the percentage of the landowners 
affected by the reroute that have signed 
agreements, but adds that the negotiation 
process “is on track.”

“If a landowner tells us ‘no,’ that they 
don’t want any part of the easement, our 
land team turns the process over to com-
pany attorneys to work with the landown-
er’s attorney,” Craig says.

Many landowners who have been con-
tacted and negotiated with TransCanada 
over terms of the agreement have con-
cerns about the language, including what 
they can and can’t do over the easement 
right-of-way.

Craig says there are two basic restric-
tions: Landowners are prevented from 
constructing a building or any structure 
with a foundation over the pipeline, and 
impounding water  in any way over it.

He says landowners can cross the 
buried line with “any typical farm vehicle 
or implement.”

However, Brian Jorde, an Omaha at-

torney representing landowners in their 
negotiations with TransCanada, says the 
company’s easement agreement language, 
in fact, does not refer to the two restric-
tions pointed out by Craig. And, Jorde 
adds, the agreement does indicate land-
owners may have to seek permission to 
cross the pipeline right-of-way with “un-
usually heavy equipment.”

Another major issue with landowners 
is the right of eminent domain held by 
TransCanada and what they say are 
“threats” by the company to use that au-
thority in its negotiations.

Under Nebraska eminent domain law, 
a company transporting crude oil across 
Nebraska seeking right-of-way has eminent 
domain authority (see story on Page 8).

Craig says TransCanada’s letters to 
landowners do refer to its condemnation 
authority, “not to create a sense of fear or 
power, but to inform them that if we are not 
successful in the negotiations we have, as 
a last resort, that authority. It is perceived 
as a threat by some landowners. I have not 
talked about eminent domain when per-
sonally visiting with landowners.” 

1175 1185 1195750 BU CAP. 850 BU CAP. 1,000 BU CAP.

Stop by your nearest Killbros dealer today or visit 
killbrosequip.com to see how the Killbros 1100 series 
grain carts improve your grain harvesting efficiency.

killbrosequip.com

The Killbros 1100 series grain carts offer you the most effective time-saving 
solutions for keeping your combine running smoothly all harvest-long.

• Unloading speed up to 400 bushels per minute
• Hydraulically operated flow-control door with gauge for easily  

topping off trucks
• Lower sump placement enables steep front and rear slopes for 

complete and easy cleanout

Commence Combining!

  1-800-322-6301
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