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Nebraska Supreme Court
Kozal et al v. Nebraska Liquor Control Commission
S-17-00441
End of Legal Bridge
from Shameful Past to Brighter Future
Domina Law Group pc llo proud proudly
provided pro bono services to Citizens of
Sheridan County, Nebraska who agreed to
formally Protest
renewal of four liquor
licenses authorizing off premises sale of
about 3.5-4.0 million cans of beer per year
out of the border hamlet of Whiteclay.

Whiteclay liquor sales have been a black mark of shame on Nebraska’s history for more
than a century. As a result of an April 2017 hearing before Nebraska’s governing
agency, the Liquor Control Commission, the licensees were denied the privilege of
renewal, and put out of business.
Inadequate law enforcement, rampant crime, and 0ongoing contributions to criminal
activity in Whiteclay’s bordering community, Pine Ridge SD with a Native American
Reservation population of 40,000 persons, were all proven as a result of the Citizens’
case, presented by Dave Domina on their behalf.
The Beer Stores appealed. All appellate Briefs filed by the Nebraska Attorney General’s
Office, the Beer Stores and Domina Law Group pc llo for the Citizen Protestants,
follow. The Briefs can be accessed with the bookmarks to the left.
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Jurisdiction
This is an appeal under the Nebraska Administrative Procedure Act (“APA”) from a
judgment by the District Court of Lancaster County vacating the order of the Nebraska Liquor
Control Commission (“Commission”) and remanding to the Commission with directions to
renew the liquor licenses of the four Appellees, Stuart Kozal, d/b/a Jumping Eagle Inn, et al.
(collectively “Beer Stores”). Because the district court lacked jurisdiction to enter its judgment,
the Commission seeks the vacating of the district court judgment and remand with directions
to dismiss the Beers Stores’ APA petition with prejudice for the reasons stated in the
Argument section of this brief in support of the first assignment of error.
This Court has jurisdiction over this appeal. Neb. Rev. Stat. § 84-918 provides for
appeals from district court final orders or judgments in APA cases “in the manner provided
by law for appeals in civil cases.” Neb. Rev. Stat. § 25-1912 provides for appeals in civil cases
by filing a notice of appeal and paying the appeal docket fee within thirty days of entry of the
district court judgment. The district court’s final order that is the subject of this appeal was
file-stamped by the clerk of the district court on April 27, 2017. (T18) The Commission
perfected this appeal by timely filing its notice of appeal and paying the appeal docket fee on
April 27, 2017.

1

Statement of the Case
A.

Nature of the Case
This is an appeal from a district court judgment under the Nebraska Administrative

Procedure Act.
B.

Issues in the District Court
After a hearing before the district court on a motion to stay filed by the appellee Beer

Stores during the pendency of APA district court review proceeding, the district court
concluded that the issue was not whether the Beer Stores should be granted a stay of the
Commission’s final agency order. Rather, the district court concluded, sua sponte, that the
issue was whether the Commission’s final order was “void on its face” and should be vacated.
(T19)
C.

How the Issues Were Decided in the District Court
The district court entered a seven-page order that concluded and ordered as follows:
• The Commission’s order denying liquor licenses to the appellee Beer Stores was
arbitrary, unreasonable, exceeded statutory authority, and was contrary to law.
• The Commission’s order was vacated.
• The Commission was ordered to allow the Beer Stores to renew their liquor licenses
upon application by the online process.
• The district court stated that its findings and conclusions were made “[a]fter a de
novo review and making independent findings of facts . . . based on the face of the [Commission’s]
order”. (T19) (Emphasis added.)
(T18-24)
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The district court’s judgment was entered without the district court reviewing or having
the benefit of the official record of the Commission’s hearing, even though nearly a full month
remained for the agency hearing record to be prepared and filed with the district court as
provided by Neb. Rev. Stat. § 84-917(4). After the district court entered its judgment, the 10
volume bill of exceptions and one volume transcript of the agency’s official record were filed
with the district court. The Commission’s official record will be submitted to this Court for
its review in accordance with Mauer v. Weaver, 213 Neb. 157, 163-163, 328 N.W.2d 747 (1982)
(agency hearing record must be reviewed by the court and is considered as being before the
court without the need for it to be formally offered in evidence in the district court).
The district court’s judgment was also entered despite the fact that all parties of record
in the Commission’s hearing proceedings were not made parties in the APA district court
petition filed by the appellee Beer Stores. Nebraska Rev. Stat. § 84-917(2) requires all parties
of record in the agency’s proceedings to be made parties to the district court proceedings for
review for the Commission’s order. Citizen Protestants Abram Neumann, Lori Hankinson,
Barb and David Vancil, all of whom were parties in the Commission’s proceedings, were not
made parties in the district court proceedings. The Citizen Protestants have filed their own
timely appeal to this Court from the district judgment.
D.

Standards of Review
When a jurisdictional question does not involve a factual dispute, its determination is

a matter of law, which requires an appellate court to reach a conclusion independent of the
decisions made by the lower court. Shaffer v. Nebraska Dep't of Health & Human Servs., 289 Neb.
740, 857 N.W.2d 313 (2014).
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The meaning and interpretation of statutes and regulations are questions of law for
which an appellate court as an obligation to reach an independent conclusion irrespective of
the decision made by the court below. Id.
A judgment or final order rendered by a district court in a judicial review pursuant to
the APA may be reversed, vacated, or modified by an appellate court for errors appearing on
the record. When reviewing an order of a district court under the APA for errors appearing
on the record, the inquiry is whether the decision conforms to the law, is supported by
competent evidence, and is not arbitrary, capricious, or unreasonable. Whether a decision
conforms to law is by definition a question of law, in connection with which an appellate court
reaches a conclusion independent of that reached by the lower court. Id.

Assignments of Error
1.

The district court erred by entering a judgment without jurisdiction.

2.

The district court erred by applying an incorrect standard of review.

3.

The District Court erred in vacating the Liquor Control Commission’s order by
erroneously concluding that the Commission acted beyond its legal authority.

Propositions of Law
I.
Before reaching the legal issues presented for review, it is the duty of an appellate court
to determine whether it has jurisdiction over the matter before it.
Woodward v. Lahm, 295 Neb. 698, 890 N.W.2d 493 (2017).
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II.
Where a district court has statutory authority to review an action of an administrative
agency, the district court may acquire jurisdiction only if the review is sought in the
mode and manner and within the time provided by statute.
Nebraska Dep't of Health & Human Servs. v. Weekley, 274 Neb. 516, 741 N.W.2d 658
(2007).
III.
The Supreme Court has the power to determine whether it lacks jurisdiction over an
appeal because the lower court lacked jurisdiction to enter the order, to vacate a void
order, and, if necessary, to remand the cause with appropriate directions.
In re Estate of Evertson, 295 Neb. 301, 889 N.W.2d 73 (2016)
Conroy v. Keith Cty. Bd. of Equalization, 288 Neb. 196, 846 N.W.2d 634 (2014).
IV.
Under the Administrative Appeal Act, district courts have only one standard of review
for contested cases, which review shall be conducted by the court without a jury de
novo on the record of the agency.
Langvardt v. Horton, 254 Neb. 878, 581 N.W.2d 60 (1998).
V.
The use of an incorrect standard of review by the district court in an Administrative
Appeal Act proceeding is plain error and requires the appellate court to remand the
cause to the district court. It is a logical impossibility for an appellate court to review
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the district court judgment for errors appearing on the record if the district court
incorrectly limited its review and, thus, failed to make factual determinations, as it must
under a de novo on the record review. The district court's and an appellate court's
standards of review are interdependent.
Med. Creek LLC v. Middle Republican Nat. Res. Dist., 296 Neb. 1, 892 N.W.2d 74 (2017).
Law Offices of Ronald J. Palagi v. Dolan, 251 Neb. 457, 558 N.W.2d 303 (1997).
VI.
Statutory language is to be given its plain and ordinary meaning, and an appellate court
will not resort to an interpretation to ascertain the meaning of words which are plain,
direct, and unambiguous.
Stewart v. Nebraska Department of Revenue, 294 Neb. 1010, 885 N.W.2d 723 (2016).

Statement of Facts
Liquor Control Commission Hearing Record
A preliminary explanation should assist the Court’s understanding of the Commission’s
hearing record and citations to the record. An agency contested hearing was held before the
Nebraska Liquor Control Commission on April 6, 2017, regarding the applications of
Arrowhead Inn, Inc. dba Arrowhead Inn, Stuart Kozal dba Jumping Eagle Inn, Clay Brehmer
and Daniel Brehmer dba State Line Liquor, and Sanford Holding LLC dba D & S Pioneer
Service (collectively, the “Beer Stores”) for Class “B” (Off-sale beer) licenses in Whiteclay,
Nebraska, for the license year from May 1, 2017, through April 30, 2018. (Commission
Transcript pp. 193-200, same as this Court’s transcript @ T5-12). The Commission heard
testimony from 16 witnesses and reviewed 62 exhibits related to these applications (Id., T6-8).
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The Commission’s official hearing record, certified by the Commission pursuant to Neb. Rev.
Stat. §. 84-917(4), includes the evidentiary and procedural record of the foregoing proceedings
held before the agency related to these applications. The Commission’s official record will be
submitted to this Court for its review in accordance with Mauer v. Weaver, 213 Neb. 157, 163163, 328 N.W.2d 747 (1982) (agency hearing record must be reviewed by the court and is
considered as being before the court without the need for it to be formally offered in evidence
in the district court).
In an effort to comply with the Supreme Court’s rules on briefs and to avoid confusion,
the references to exhibits and testimony in the agency record in this brief will cite directly to
the Commission’s hearing record. The Commission’s file related to each application filed by
the licensees was received in evidence as Exhibits 1, 2, 3 and 4, respectively. Because each of
those exhibits contain mainly duplicate or identical documents, references to those documents
will be to Exhibit “1” only, unless otherwise noted.

Liquor Control Commission Hearing Procedure
A preliminary explanation of the “long-form” liquor licensing process should assist the
Court in understanding the facts. In early 2016, the Beer Stores in Whiteclay automatically
renewed their Class “B” licenses for the upcoming license year (E1, 10; E2, 12; E3,12; E4, 11).
The license year for Class “B” liquor licenses is May 1 through April 30. See, Neb. Rev. Stat.
§53-124(9) (Reissue 2010). During its November 1, 2016, public meeting (E175, 10), the
Commission was provided with information that law enforcement in Whiteclay may not be
adequate. Specifically, the Commission was presented with Sheridan County Sheriff call logs
for April 2016, information from the Nebraska State Patrol regarding hours spent in Whiteclay
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in previous years, and a transcript of testimony given by Sheridan County Commissioner Jack
Anderson before the General Affairs Committee of the Nebraska Legislature on October 11,
2016 (Commission Transcript 1-8). Commissioner Anderson had testified that Sheridan
County “absolutely [did] not” have adequate resources to provide law enforcement in
Whiteclay. (E1, 193).

Upon considering the information in conjunction with the

Commission’s regulatory duties and authority, the Commission directed the Beer Stores to file
a “long-form” application in lieu of automatic renewal for the license year beginning May 2017
(Commission Transcript 1-8). The Commission noted that there was a question of the
adequacy of existing law enforcement (Commission Transcript 1-8).
The Beer Stores complied with the Commission and filed the applications (E1, 14; E2,
13; E3, 14; E4,12). After the applications were filed, the Commission’s normal license
application process followed. The license applications were sent by the Commission to the
local governing body, the Sheridan County Board, so that the county could weigh in on the
applications if it chose to do so.
The Sheridan County Board of Commissioners held a public hearing on January 5,
2017 (E1, 50-52). At this hearing, 35 individuals testified in opposition to the renewal of the
liquor licenses, citing a variety of concerns occurring in Whiteclay related to the sale of alcohol
(401:15-402:4). Regardless of the considerable community opposition, the County Board
voted to recommend approval of liquor licenses for the Beer Stores and submitted its
recommendations to the Commission. The County Board’s recommendation was made
without the benefit of any testimony from the county sheriff or any other evidence regarding
the actual law enforcement/resources dedicated to Whiteclay. (351:21-23; 402:5-14; 405:4-16).
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The Commission next received 14 written citizen protests in opposition to the licenses
(E1, 77-111). The nature of the protests alleged lack of adequate law enforcement, public
intoxication, public health and safety issues, and the sale of alcohol contributing to problems
on the neighboring Pine Ridge Reservation. (Id.)

Citizen protests require a contested

Commission hearing under Neb. Rev. Stat. § 53-133. Because of the citizen protests, as well
as the prior November public meeting material about inadequate law enforcement, the
Commission scheduled a contested hearing on the Beer Stores’ license applications for March
7, 2017, which hearing was subsequently continued to April 6, 2017. (E1, 2; E1, 5-6)
Prior to the contested hearing on April 6, 2017, numerous pre-hearing motions were
filed by the Citizen Protestants and the Beer Stores, all of which were considered and ruled on
by the Hearing Officer (Commission Transcript, pp. 111-192). The Liquor Commission
scheduled a special hearing on April 19, 2017 to deliberate and vote on the applications. An
Order was entered on April 24, 2017, denying the applications (Commission Transcript, pp.
193-200, same as this Court’s transcript @ T5-12).

Evidence at the Commission’s Contested Hearing
The Citizen Protestants who have appealed to this Court all personally appeared and
participated in the hearing by their attorney of record presenting evidence, examining and
cross-examining witnesses, entering into stipulations, and making arguments.

The

Commission’s Hearing Officer referred to and treated the Citizen Protestants as “parties”.
(Commission BOE,Vol I,p14:10-22:22; Commission BOE,passim)
Also testifying on behalf of the Citizen Protestants were Judi Gaiaschkibos (Executive
Director of the Nebraska Indian Affairs Commission), Tatewin Means (Attorney General of
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the Ogallala Sioux Tribe), John Miasch (former Assistant Attorney General for the Oklahoma
Attorney General’s Office), and James Jones (Law Enforcement Officer, National Liquor Law
Enforcement Association). The Commission additionally heard testimony from Major Kyle
Otte of the Nebraska State Patrol, Investigator Rob Jackson of the Nebraska State Patrol,
Sheridan County Sheriff Terry Robbins, Sheridan County Commissioner James Krotz, and
Licensees Clay Brehmer, Steve Sanford, Stuart Kozal, and Jason Schwarting. Finally, a number
of exhibits were received. A summary of the evidence before the Commission follows.

Life in Whiteclay with the Liquor Licenses
Whiteclay has a population of nine residents and is located within short walking
distance of the Pine Ridge Indian Reservation in South Dakota. (87:24-88:2; 39:20-40:4)
Alcohol is illegal on the Reservation. (46:15-18)
The Beer Stores have collectively held off-sale, beer only liquor licenses in Whiteclay,
Stuart Kozal has held his license since 1987 (E2, 10); Jason Schwarting since 2006 (E1, 9); Clay
Brehmer and Daniel Brehmer since 2001 (E3, 10); and Sanford Holdings LLC since 2008 (E4,
10). Combined, the Beer Stores received and sold 331,416 gallons of beer from wholesalers
in the one-year period from July 1, 2015 through June 30, 2016. (E143, 1)
Abram Neumann, a Whiteclay citizen resident protesting issuance of the licenses,
testified about his observations of alcohol consumption and activity on the streets of
Whiteclay. Neumann has lived in Whiteclay for two years. (77:16-19) As part of his job with
the Lakota Hope Ministry, Neumann works the streets to help individuals who are sometimes
referred to as “the street people”. (78:9-12; 79:17-19) Neumann testified that these individuals
hang out in the streets and consume alcohol from the Beer Stores, beginning in the morning
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hours, and that many drink to the point of passing out. (84:4-10; 79:23-80:3; 92:16-93:1;
115:11-23) Neumann has observed many individuals intoxicated on the streets (84:24-85:3).
He has observed individuals drinking open containers of alcohol on the streets and in vehicles.
He recounted the sale of liquor to a visibly intoxicated individual by an employee at Jumping
Eagle Inn. (95:15-97:20). Neumann has observed so many other liquor sales to so many other
visibly intoxicated individuals that he couldn’t estimate how many. (109:13-19; 114:4-11)
Neumann has also observed “daily” urination and defecation occurring on Whiteclay’s streets.
(109:25-110:14)
Neumann has needed to intervene in fights and has provided assistance to individuals
who have been in fights or injured themselves while intoxicated. (84:13-20) Neumann has
seen violence in the streets, which violence increases as the day progresses to the point that it
is dangerous to be on the streets at night. (85:7-21; 96:5-17) His experiences on the streets of
Whiteclay are what he described as common. (100:7-14)
Neumann testified that law enforcement appears in Whiteclay about once a week.
(85:22-86:5) When Neumann called for law enforcement assistance, he has received delayed
responses, if at all. (86:15-87:11; 114:21) He experienced one incident when he was in danger
himself and called 911, but the response from law enforcement was too delayed for any
immediate assistance. (86:23-87:11)
Bruce BonFleur, a resident of Whiteclay, also testified. BonFleur is the director of
Lakota Hope Ministry and has lived in Whiteclay for seven years. (165:20-25) He has
ministered on the streets of Whiteclay for over 13 years. (165:22-23) BonFleur has observed
intoxicated individuals on the streets of Whiteclay “thousands” of times. (178:15-19) In his
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view, nearly everyone on the street is intoxicated. (180:1-3) He has observed individuals passed
out from intoxication. (180:3-7) He observes open containers of alcohol on public property
“all of the time,” and “dozens and dozens a day”. (180:8-18) He has seen fights (180:21), public
urination and defecation (185-7-11), empty cans of beer on the streets. (197:5-19) Response
times from law enforcement are delayed due to the size of the county. (182:15-24) Sometimes
he would see law enforcement three to five times per week, others once or twice. (183:12184:6) BonFleur has not observed regular law enforcement patrols in Whiteclay. (184:7-10)
BonFleur is a member of the Governor’s Task Force related to issues surrounding
Whiteclay. (166:5-8) BonFleur advised that the number one recommendation coming out of
the task force was additional law enforcement. (169:14-16)
Marsha BonFleur has lived in Sheridan County for 14 years and Whiteclay for seven of
those years. (200:12-14) She once heard a woman screaming then witnessed her “staggering”
up the dirt road outside of Jumping Eagle Inn, being followed by six men who were laughing
and yelling sexual insults at the woman. (200:22-201:5) The woman told Ms. BonFleur that
she had been gang raped. (201:14-16) When Ms. BonFleur asked if she could call the Sheriff,
the woman refused, saying that it would take too long for them to arrive, and “they wouldn’t
do anything anyway”. (201:16-19)
Ms. BonFleur witnessed another woman passed out on the edge of the road near the
Pioneer beer store, with her jeans down around her ankles and her underwear below her knees.
(201:22-202:2) People were walking by the woman as Ms. BonFleur went to her aid. (202:2-5)
On yet another occasion, Ms. BonFleur observed a woman lying in the parking lot of State
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Line Liquor, screaming “just let me die”. (203:5-9) Nobody from State Line or any other
business came out to see what was wrong. (203:9-11)
Like Mr. Neumann and Mr. BonFleur, Ms. BonFleur has also observed consumption
of alcohol on the public streets, “every day, 365 days a year”. (204:3-5) She has witnessed
fights, sometimes with weapons. (204:6-8) She has witnessed people driving while intoxicated
(204:11) She has witnessed loitering, panhandling, urinating, defecating, vomiting, and people
having sex. (206:19-21) She has witnessed Sheridan County law enforcement drive past people
who are passed out on the street. (204:17-19) It is Ms. BonFleur’s view that the activity
occurring on the streets of Whiteclay would not be tolerated in any other community in
Sheridan County, or anywhere else. (204:8-10)
Sheriff Terry Robbins, Sheridan County Sheriff, testified regarding his resources and
law enforcement presence in Whiteclay. Sheridan County is approximately 36 miles wide and
69 miles long. (352:13-16) Sheriff Robbins testified that patrolling this geographical area is a
challenge as he testified to the declining number of deputy sheriffs in the county. (352:17-20)
He currently has one chief deputy and three other deputies for the county. (306:21-23) He had
five deputies in 2015. (308:7-8) In the early 80s, the Sheriff’s Office had eight deputies. (304:1618)
Sheriff Robbins has generally been unable to keep a full staff of deputies due to the
pay and the rural nature of his county. (305:16-24) The county increased his budget to allow
him to hire another deputy in 2017 - if he can find one. (308:15-19)
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Since the Sheriff’s Office is in Rushville, response times to Whiteclay are generally 20
minutes if the speed limit is followed. (311:5-9). Summaries of sheriff call logs show response
times are typically longer than 20 minutes. ((E147, E152)
Sheriff Robbins has not kept a record of the time he and his deputies have spent in or
responding to Whiteclay prior to November, 2016. (312:6-9; 324:23-325:2; 365:15-20) The log
shows that sheriff’s officers have 56 total hours per month for all purposes from November
2016 through January 2017. (E155, 6-10) By contrast, Sheriff Robbins testified that he has
dedicated enforcement in Rushville - because Rushville pays for law enforcement protection.
(321:1-5)
When Sheriff Robbins sees individuals in possession or consuming alcohol on public
property in Whiteclay, he makes them “pour it out”. (354:19-355:3) Sheriff Robbins has
observed individuals passed out on the street from the consumption of alcohol (359:11-23).
When he or his deputies go to Whiteclay during later hours, they expect to find individuals
who “had had too much to drink, either passed out or went to sleep or whatever—get them
up; see if they need medical attention” or try to get them home. (313:18-314:3) He observes
empty cans of beer on public streets or private property throughout the day, when he is there.
(360:2-22)
From 2002 to 2015, the Nebraska State Patrol documented an average of 256 hours
per year that the Patrol provided assistance in to Whiteclay, Nebraska. (E177) These hours
were generally spent assisting local law enforcement, civil disorder, security at protests, and
some routine patrol. (Id.) According to their records, the Patrol spent 55 to 56 total hours in
Whiteclay in 2015. (229:6-8) Non-investigative services hours increased to 376 in 2016, partly

14

funded by a temporary grant to address public safety concerns “in and around” Whiteclay.
(E177) During the increase in hours, Patrol had a limited six week period of enforcement
efforts that resulted in 66 arrests, 13 for open containers and drinking on public property, and
others for driving under the influence of alcohol and drug violations. (Id.)
Investigator Rob Jackson is the Nebraska State Patrol investigator assigned to liquor
law enforcement in the Troop area encompassing Whiteclay. (259:9-11; 260:6-9) His territory,
for one officer, is 276 liquor licenses spanning 11 counties. (267:9-23) His duties include
enforcing liquor regulations, conducting alcohol and tobacco compliance checks, and
following up on complaints received against a liquor establishment. (259:15-20). He does not
have regular patrol hours in Whiteclay (280:7-10). Spread so thin, Investigator Jackson does
his job by attempting to conduct one liquor license premise inspection and one sale to minor
compliance check per year. (260:12-18). But, in general, he relies on local law enforcement to
conduct its own oversight of liquor licenses to make sure that liquor laws, such as sales to
visibly intoxicated, sales after hours and disturbances, are being complied with by licensees.
(293:14-294:4)

Summary of Argument
The district court’s judgment was entered without jurisdiction because the appellee
Beer Stores failed to include in their district court APA appeal all parties of record from the
Commission’s contested case hearing. The Administrative Appeal Act requires all parties of
record in the agency proceeding to be named as parties in the district court APA appeal
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proceedings. By this Court’s case law, this Court must reverse and direct the district court to
dismiss the case.
Assuming solely for the sake of argument that the district court had jurisdiction, the
district court applied the incorrect standard of review by failing to conduct the required “de
novo on the record” review of the Commission’s official record of the case. This Court has
consistently reversed, by plain error, when a district court applies the wrong standard of district
court review in APA appeals.
Finally, assuming solely for the sake of argument that the district court had jurisdiction
and applied the correct standard of APA review, the district court erred by concluding that
the Commission acted beyond its legal authority by denying liquor licenses to the appellee
Beer Stores. The Nebraska Liquor Control Act requires the Act to be “liberally construed” to
for the public “health, safety, and welfare”, including “temperance in the consumption of
alcoholic liquor . . . by sound and careful control and regulation of the manufacture, sale, and
distribution of alcoholic liquor.” The plain and ordinary meaning of the Act provides that
liquor licenses are a privilege, not a vested right, and that the Commission “may at any time”
require licensees to submit an application. The Act also provides, in plain language, that liquor
licenses may be denied by the Commission when not “required by the present or future public
convenience and necessity” and upon consideration of the “adequacy of law enforcement”.
The Commission made both of the latter conclusions after a contested hearing.
The Commission’s hearing record showed a massive volume of liquor distribution by
the Beer Stores without adequate law enforcement with a corresponding epidemic pattern of
alcohol related criminal activity and intoxication that would have been impressive in Chicago
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in the Roaring Twenties. But, this all had been occurring in Whiteclay, Nebraska, population
9. The Commission carried out its public regulatory responsibility within its statutory authority
to deny liquor licenses to the Beer Stores.

Argument
A.

Assignment of Error 1: District Court did not have jurisdiction.

There are some basic jurisdictional principles when reviewing a final judgment entered
by a district court in an Administrative Procedure Act appeal when there is the issue of whether
the district court acted without jurisdiction. Before reaching the legal issues presented for
review, it is the duty of an appellate court to determine whether it has jurisdiction over the
matter before it. Woodward v. Lahm, 295 Neb. 698, 890 N.W.2d 493 (2017). Where a district
court has statutory authority to review an action of an administrative agency, the district court
may acquire jurisdiction only if the review is sought in the mode and manner and within the
time provided by statute. Nebraska Dep't of Health & Human Servs. v. Weekley, 274 Neb. 516,
741 N.W.2d 658 (2007). The Supreme Court has the power to determine whether it lacks
jurisdiction over an appeal because the lower court lacked jurisdiction to enter the order, to
vacate a void order, and, if necessary, to remand the cause with appropriate directions. In re
Estate of Evertson, 295 Neb. 301, 889 N.W.2d 73 (2016); Conroy v. Keith Cty. Bd. of Equalization,
288 Neb. 196, 846 N.W.2d 634 (2014).
The failure of the appellee Beer Stores to include the Citizen Protestants Abram
Neumann, Lori Hankinson, Barb and David Vancil as parties to the district court
Administrative Procedure Act appeal deprived the district court of jurisdiction. Generally, the
presence of necessary parties to a suit is a jurisdictional matter that cannot be waived by the
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parties; it is the duty of the plaintiff to join all persons who have or claim any interest that
would be affected by the judgment. Shaffer v. Nebraska Dep't of Health & Human Servs., 289
Neb. 740, 857 N.W.2d 313 (2014). The omission from a district court APA proceeding of a
party of record in the administrative agency contested case means a district court does not
have jurisdiction to review the administrative agency decision. See, Shaffer v. Nebraska Dep't of
Health & Human Servs., supra (district court judgment vacated for lack of jurisdiction because
the APA petitioner failed to include in the district court APA proceeding all who were parties
of record in the agency hearing proceeding).
Section 53-1,116 of the Nebraska Liquor Control Act requires that appeals from orders
of the Liquor Commission denying or refusing to renew liquor licenses shall be in accordance
with the Administrative Procedure Act:
Any order or decision of the commission granting, denying, suspending,
canceling, revoking, or renewing or refusing to suspend, cancel, revoke, or renew a
license, special designated permit, or permit for the sale of alcoholic liquor, including
beer, may be appealed, and the appeal shall be in accordance with the Administrative
Procedure Act.
Neb. Rev. Stat. § 53-1,116 (Reissue 2010).
The Administrative Procedure Act requires that in district court proceedings for
judicial review of a final decision by an administrative agency in a contested case,
Proceedings for review shall be instituted by filing a petition in the district court
of the county where the action is taken within thirty days after the service of the final
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decision by the agency. All parties of record shall be made parties to the proceedings for review. . .
.
A petition for review shall set forth: . . . (iii) identification of the final decision
at issue together with a duplicate copy of the final decision; (iv) identification of the
parties in the contested case that led to the final decision; . .
Neb. Rev. Stat. § 84-917(2)(a)-(b) (Reissue 2014) (Emphasis added).
As explained below, individuals in the local community have an important role in
Nebraska’s statutory scheme for liquor licensing and Commission hearings on liquor licenses,
including the power to initiate and participate as parties in the licensing hearing process. In
this case, the Citizen Protestants were instrumental in initiating the hearing process and were
“parties of record” at the Commission hearing.
Section 53-1,115(4) of the Nebraska Liquor Control Act provides the following
explanation of who is a party of record for proceedings before the Commission:
[P]arty of record means:
(a) In the case of an administrative proceeding before the commission on the
application for a retail . . . license:
(i) The applicant;
(ii) Each individual protesting the issuance of such license pursuant to subdivision (1)(b)
of section 53-133;
(iii) The local governing body if it is entering an appearance to protest the
issuance of the license or if it is requesting a hearing pursuant to subdivision
(1)(c) of section 53-133; and
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(iv) The commission.
(Emphasis added.)
Neb. Rev. Stat. § 53-133(1)(b) provides for agency hearings involving individuals
protesting issuance of a license as follows:
(1) The commission shall set for hearing before it any application for a retail license . .
. relative to which it has received:
...
(b) . . . objections in writing by not less than three persons residing within such
city, village, or county, protesting the issuance of the license
(2) Hearings upon such applications shall be in the following manner: Notice indicating
the time and place of such hearing shall be mailed or electronically delivered to the
applicant, the local governing body, each individual protesting a license pursuant to
subdivision (1)(b) of this section . . . .
The Commission’s order that was attached to the Beers Stores’ APA petition reflects
that the Citizen Protestants were parties to the Commission’s contested hearing proceedings.
The order stated that the “hearing was held due to the existence of citizen protests and further
to determine whether there is adequate law enforcement in Whiteclay.” (T5)

The

Commission’s order listed the names of the Citizen Protestants, all of whom were present at
the hearing and represented by their attorney Dave Domina. (T5) The Certificate of Service
for the order shows it was served on Attorney Dave Domina, which service was required to
comply with the requirement of Section § 53-1,115(1), quoted above, for service upon the
attorney of record for each party of record to the Commission hearing proceeding. (T12)
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Significantly, the ten volume bill of exceptions and separate transcript for the
Commission’s hearing reflects that the Citizen Protestants were parties of record. The Citizen
Protestants all personally appeared and participated in the hearing by their attorney of record
presenting evidence, examining and cross-examining witnesses, entering into stipulations
(Commission BOE, Vol II, pp388:19-389:1), and making arguments. (Passim, Commission
BOE; See also Commission BOE Index and Appearances @ Vol. I, pp1-2; Commission
Transcript, items 14-17@p23,appearance of counsel) The Commission’s Hearing Officer
referred to and treated the Citizen Protestants as “parties”. (Commission BOE,p14:10-22:22)
All of the foregoing matters were held to be determining factors in Shaffer v. Nebraska Dep't of
Health & Human Servs., supra, that established “party of record” status in an agency hearing. In
Shaffer, the same determining factors meant the district court did not have jurisdiction because
a party of record in the agency hearing was not named as a party by the petitioner in the district
court APA appeal.
Additionally, the Commission hearing record shows the following pre-hearing
proceedings:
•

Motions to consolidate all of the Beer Store applicants’ hearings were filed by
counsel for the Citizen Protestants, which motions were sustained by the
Hearing Officer; ( Commission Transcript, pp112-120)

•

Witness and exhibit lists were filed by counsel for the Citizen Protestants;
(Commission Transcript, pp24-110)

•

Motions were filed by the Beer Stores’ counsel challenging the status of some
of the individual protestors as parties; (Commission Transcript,pp157-165)
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•

The Commission specifically ruled on the issue of which individuals who
protested the Beer Stores’ license applications were and were not parties.
(Commission Transcript,pp190-192 and p191)

•

The Commission ruled that the same people who are now the Citizen
Protestants in this Court were parties of record for the Commission hearing.
(Id.,p191; Commission BOE,p14:10-22:12)

The fact that the Beer Stores chose to eliminate the Citizen Protestants from the district
court APA appeal so that they could not be heard was an error that deprived the district court
of jurisdiction.
The Beer Stores never corrected their error of failing to include the Citizen Protestants
as parties prior to the expiration of the 30 day deadline to file an APA petition, which makes
it a fatal error that should result in the dismissal of the Beer Stores’ APA proceeding upon
remand. This is because the Beer Stores did not comply with the jurisdictional requirement
of seeking APA review of the Commission’s order in the mode and manner and within the
time provided by statute. See, Nebraska Dep't of Health & Human Servs. v. Weekley, supra.
B.

Assignment of Error 2: District Court erred by applying incorrect
standard of review.

This appeal presents itself to the Supreme Court in the remarkable posture of a district
court reversing an agency’s final decision without the district court ever reviewing the agency’s
official hearing record. This is because the district court applied the incorrect standard of
review by a district court in an APA proceeding.
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The correct standard of review is statutory, mandatory, and has been cited consistently
by this Court in APA appeals from district court judgments reviewing final agency decisions.
Nearly 20 years ago, Langvardt v. Horton, 254 Neb. 878, 891, 581 N.W.2d 60, 69 (1998), held
that “[u]nder the APA, district courts have only one standard of review for contested cases”
which “review shall be conducted by the court without a jury de novo on the record of the
agency.” Section 84-917(5)(a) of the APA states the district court standard of review as
follows:
When the petition instituting proceedings for review is filed in the district court on or
after July 1, 1989, the review shall be conducted by the court without a jury de novo on the record of
the agency.
(Emphasis added.)
By contrast, the district court’s order specifically stated that the district court applied
the following standard of review:
After a de novo review and making independent findings of facts, based on the face of
the NLCC’s order, the NLCC’s action was arbitrary and capricious. The court finds,
under the facts and circumstances of this case, Petitioners are entitled to relief and that
a stay would not prevent the unlawful cancelation of Petitioners’ licenses. The NLCC’s
decision is vacated and remanded with directions . . . .
(T19) (Emphasis added.)
Section 84-917(4) requires an administrative agency to prepare and transmit to the
district court “a certified copy of the official record of the proceedings had before the agency”
within thirty days of being served with the district court APA petition. The same statute
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requires the official record to include all agency notices, pleadings, motions, preliminary and
final orders, and a transcribed record of the agency hearing that includes all evidence and
exhibits. The Commission’s order was entered on April 24, 2017. (T6-12) The Beer Stores’
petition for review was filed in the district court on April 25, 2017. (T1) The district court’s
order vacating and reversing the Commission’s order was entered on April 27, 2017. (T18)
The district court’s file stamp shows that the Commission’s official record was prepared,
certified, and filed with the district court after the district court’s order. Necessarily, the district
court failed to conduct the mandatory “on the record” review of the Commission’s official
record before reversing the Commission’s final order.
Without the need for an appellant to even assign error, this Court has consistently
reversed district courts by plain error when district courts have used an incorrect standard of
review in APA appeals. Med. Creek LLC v. Middle Republican Nat. Res. Dist., 296 Neb. 1, 8–9,
892 N.W.2d 74, 80 (2017), explained the rationale for plain error in such circumstances:
The use of an incorrect standard of review in this situation is plain error and
requires us to remand the cause to the district court. . . . A trial court's use of the wrong
standard affects our review:
“It is a logical impossibility for this court to review the district court
judgment for errors appearing on the record if the district court incorrectly
limited its review and, thus, failed to make factual determinations, as it must
under a de novo on the record review. The district court's and this court's
standards of review are interdependent.” [quoting Law Offices of Ronald J. Palagi v.
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Dolan, 251 Neb. 457, 460, 558 N.W.2d 303, 305 (1997), which in turn quoted
from Bell Fed. Credit Union v. Christianson, 237 Neb. 519, 466 N.W.2d 546 (1991).]
See also, Zwygart v. State Bd. of Pub. Accountancy, 270 Neb. 41, 46, 699 N.W.2d 362, 366–67
(2005) (Plain error applied to reverse and remand to the district court because, “The district
court erroneously limited its review, even though it was required to conduct a de novo review
of the record pursuant to § 84-917(5)(a).”)
If jurisdiction somehow existed for the district court’s judgment, this Court cannot
carry out its standard of review when the district court erred by using the incorrect district
court standard of review.
C.

Assignment of Error 3: District Court erred in vacating Commission’s
order by erroneously concluding the Commission acted beyond its legal
authority.
District Court’s Order

The district court’s order made the following conclusions that can be characterized as
the district court concluding that the Commission acted beyond its legal authority:
• The Commission’s “decision is in violation of the Petitioners’ clearly established
constitutionally protected interests in obtaining automatic renewal of their existing
licenses.” (T20)
• The Commission’s requirement for the Beer Stores “to submit long-form
applications” was “in contravention” of the Beer Stores’ “renewal privilege as
licensees.” (T20)
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• The Commission decision denying the Beer Stores “long-form applications” was
made “on statutory factors which, as a matter of law, cannot be applied to current
license holders.” (T20)
The above conclusions by the district court were the foundational basis for the district
court vacating the Commission’s order. The district court’s conclusions were erroneous.
Commission’s Statutory Authority
Neb. Rev. Stat. § 53-135.02 (Reissue 2010) provides that a licensee “may renew” its
license at the expiration of its term “in the manner set forth in 53-135” if the licensee “is then
qualified to receive a license and the premises for which such renewal license is sought are the
same premises licensed under the license to be renewed and are suitable for such purpose.”
The statute goes on to say that renewal is a privilege, however: “The renewal privilege
provided for in this section shall not be construed as a vested right which shall in any case
prevent the commission from decreasing the number of licenses to be issued within its
jurisdiction.” Id.
Neb. Rev. Stat. § 53-135 (Reissue 2010) outlines a process for automatic renewal, but
only if the Commission does not require a licensee to submit an application. That section
states: “The commission may at any time require a licensee to submit an application, and the
commission shall at any time require a licensee to submit an application if requested in writing
to do so by the local governing body.” Id.
It is a long-held tenet of statutory construction that statutory language is to be given its
plain and ordinary meaning, and an appellate court will not resort to an interpretation to
ascertain the meaning of words which are plain, direct, and unambiguous. See, e.g., Stewart v.
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Nebraska Department of Revenue, 294 Neb. 1010, 885 N.W.2d 723 (2016). The language of the
above statutes is clear and unambiguous. The Commission retained the authority “at any
time” to require the Beer Store licensees to submit an application for a license and did so.
Additionally, § 53-101.05 states the overall principle controlling the construction of the
above statutes:
The Nebraska Liquor Control Act shall be liberally construed to the end that
the health, safety, and welfare of the people of the State of Nebraska are protected and
temperance in the consumption of alcoholic liquor is fostered and promoted by sound
and careful control and regulation of the manufacture, sale, and distribution of
alcoholic liquor.
The Commission’s three pages of findings and conclusions from an extensive hearing
record literally leap off the page. (T9-11) The Commission would have been derelict in its
duty to protect the public “health, safety, and welfare” in the “sound and careful control . . .
of the . . . sale and distribution of alcoholic liquor” by renewing the four licensees of the Beer
Stores so that they could continue selling over 330,000 gallons of alcohol a year in an
unincorporated village of nine people with no adequate law enforcement when the
Commission was presented with evidence of an epidemic pattern of alcohol related criminal
activity and public intoxication that should be an embarrassment to the State of Nebraska.
The Commission’s findings and conclusions were well within the Commission’s statutory
authority, as provided by Neb. Rev. Stat. §§ 53-132(2)(d) and 53-132(3)(f), to deny liquor
licenses to the Beer Stores upon consideration of the “adequacy of existing law enforcement”
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and when the licenses are not “required by the present or future public convenience and
necessity”. (T11)
Conclusion
This Court should vacate the district court’s judgment and remand with directions to
dismiss the Beers Stores’ APA petition with prejudice because the district court lacked
jurisdiction.
In the event this Court concludes that the district court had jurisdiction, the district
court’s judgment should be reversed and remanded with directions for the district court to
review the Commission’s decision de novo on the official record of agency.
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Jurisdiction
There is a second jurisdictional defect in addition to the defect argued in
support of assignment of error 1 in the appellant Commission’s initial brief.
This second jurisdictional defect is apparent by this Court’s recent opinion in
J.S. v. Grand Island Public Schools, 297 Neb. 347 (July 28, 2017), which was
issued over two weeks after the filing of the Commission’s initial brief. The
Statement of Jurisdiction in the Beer Stores’ brief notably fails to explain how
the district court acquired jurisdiction when the Beer Stores failed to do what
J.S. v. Grand Island Public Schools held was required for the district court to
have jurisdiction, namely, serve a copy of the district court petition and
summons on the Commission as required by § 84-917(2)(a):
Proceedings for review shall be instituted by filing a petition in the
district court of the county where the action is taken within thirty days
after the service of the final decision by the agency. . . . Summons shall
be served within thirty days of the filing of the petition in the manner
provided for service of a summons in a civil action.
J.S. v. Grand Island Public Schools relied upon Concordia Teachers Coll.
v. Nebraska Dep't of Labor, 252 Neb. 504, 563 N.W.2d 345 (1997).

The

administrative agency defendant in Concordia Teachers College was a state
agency, rather than the local school board defendant in J.S. v. Grand Island
Public Schools. As stated in Concordia Teachers College, service of a summons
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on a state agency is “by leaving the summons at the office of the Attorney
General” as required by Neb. Rev. Stat. § 25–510.02.

Concordia Teachers

College held that “when § 25–510.02 applies, as it does in the present case, a
summons must be served on the Attorney General in order to institute judicial
review under the APA.” Both Concordia Teachers College and the recent case
of J.S. v. Grand Island Public Schools cases held that the failure to serve a
copy of the petition and summons meant that the district court did not acquire
subject matter jurisdiction.
The appellee Beer Stores did not file a praecipe for service of summons
on anyone and necessarily never perfected service of process on anyone within
30 days of the filing of their APA petition. Thus, the district court never had
subject matter jurisdiction to enter the order that is the subject of this appeal
because of this second jurisdictional defect, which is in addition to the
jurisdictional defect of the Beer Stores having failed to include in their district
court appeal all parties of record in the Commission’s contested case.

Statement of the Case and Statement of Facts
The Commission reaffirms the Statement of the Case and Statement of
Facts in its initial brief. The Commission also concurs and adopts by reference
the Statement of Facts in the Citizen Protestants’ Reply Brief.

2

Propositions of Law
I.
The Liquor Control Act’s renewal privilege shall not be construed as a
vested right which shall in any case prevent the commission from
decreasing the number of licenses to be issued within its jurisdiction.
Neb. Rev. Stat. § 53-135.02.
II.
Lapse of time cannot establish a right to maintain a public nuisance.
Donovan v. Union Pac. R. Co., 104 Neb. 364, 177 N.W. 159 (1920).

Summary of Reply Brief Argument
The Jurisdiction section of this brief points out a second fatal problem
that prevented the district court from having subject matter jurisdiction in
addition to the first jurisdictional problem of not including all parties that was
addressed in the Commission’s initial brief. Because of this Court’s order for
supplemental briefing, the Commission’s supplemental brief will address the
jurisdictional issue of the Citizen Protestants being parties and having
standing as related to the interplay between the Liquor Control Act and the
Administrative Procedure Act.
The Beer Stores argument in their brief that “The Administrative
Procedure Act provides the court with leeway to act in [the] manner in which
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justice might be served” is misplaced for four reasons as explained in the reply
to Assignment of Error 2.
The trio of Nebraska Supreme Court decisions relied on by the district
court and the Beer Stores in their brief are analyzed and distinguished as not
being applicable to this case in the Commission’s reply to Assignment of Error
3. In the context of license renewal, by statute the Beer Stores has no vested
right to renew their licenses when the Commission decreased the number of
liquor licenses in Whiteclay. Based on the evidence and the required liberal
construction of the Liquor Control Act, the Commission properly exercised its
authority by decreasing the number of licenses in Whiteclay, population 7,
from four licenses to none.

Argument
A.

Assignment of Error 1: District Court did not have
jurisdiction.

The Commission reaffirms its argument in its initial brief and also
incorporates the Jurisdiction section at the beginning of this brief -- which
points out a second additional fatal jurisdictional flaw concerning the district
court’s lack of subject matter jurisdiction. In view of this Court’s order for
supplemental briefing on the jurisdictional issue involving the interplay
between the Liquor Control Act and the Administrative Procedure Act, the
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Commission will address those issues related to its first assignment of error in
its supplemental brief.
The Beer Stores make a misplaced argument in their brief that any error
by the Commission in its final order was one of jurisdiction. Even the district
court was not so bold as to conclude that the Commission’s alleged error was
one of jurisdiction by denying the Beer Stores’ licenses after the expiration of
their current ones. The Beers Stores primarily rely upon this Court’s three
previous decisions in Bosselman, Inc. v. State, 230 Neb. 471, 432 N.W.2d 226
(1988); Pump & Pantry, Inc. v. City of Grand Island, 233 Neb. 191, 444 N.W.2d
312 (1989); and Grand Island Latin Club, Inc. v. Nebraska Liquor Control
Comm'n, 251 Neb. 61, 554 N.W.2d 778 (1996). (Appellee’s brief: Passim and
Table of Authorities) None of those cases held that the Commission did not
have jurisdiction. This is not a case in which the Banking Department or some
agency other than the Liquor Commission entered an order concerning liquor
licenses.
Rather, the three Supreme Court cases concerned errors by the
Commission in the exercise of its licensing authority. The three Supreme
Court cases are analyzed further in this brief in the reply argument for the
third assignment of error.
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B.

Assignment of Error 2: District Court erred by applying
incorrect standard of review.

The Beer Stores seek to avoid the district court’s error in failing to apply
a de novo on the record standard of review of the Commission’s official hearing
record. The Beer Stores argument is that “The Administrative Procedure Act
provides the court with leeway to act in [the] manner in which justice might be
served.” (Appellee’s brief,p24) The Beer Store’s “leeway argument” is that
Section 84-917(5)(b)(i) of the Administrative Procedure Act states that, “If the
court determines that the interest of justice would be served by the resolution
of any other issue not raised before the agency, the court may remand the case
to the agency for further proceedings.” (Appellee’s brief,p24) The “leeway
argument” proceeds on the theory that the district court did not need to review
the record of the Commission’s proceedings because the Commission’s order
was sufficient for the district court’s review. The Beer Stores’ argument is
misplaced for four reasons.
First, as acknowledged in the Beer Stores’ brief, “The issues of the
Commission’s power and authority to conduct the hearing were raised before
the agency [by the Beer Stores].” (Appellee’s brief,p24) The above statute
Section 84-917(5)(b)(i) concerns remand only for resolution of issues not raised
before the agency, not a remand for resolution of issues that were raised and
decided by the agency.
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Second, the above statute concerns the district court’s remedies after
applying the correct de novo on the record standard of review. The statute does
modify the district court’s standard of review or allow the district court to skip
past its obligation to conduct a de novo standard of review before deciding
whether to order a remand.
Third, the statutory subsection following the above statute Section 84917(5)(b)(i) (relied upon by the Beer Stores) provides that, after a district court
remand for further proceedings to resolve an issue not raised before the agency,
“The agency shall affirm, modify, or reverse its findings and decision in the
case by reason of the additional proceedings and shall file the decision following
remand with the reviewing court.” Neb. Rev. Stat. § 84-917(b)(ii) (Emphasis
added). The district court’s order did not order a remand for additional
proceedings for the Commission to consider an issue not previously raised.
Rather, the district court vacated the Commission’s order without first
conducting the required de novo on the record standard of review. (T27)
Fourth, and most important, Section 84-917(5)(a) and the long history of
this Court’s repeated and consistent propositions of law, cited in the
Commission’s initial brief, required the district court to conduct a de novo on
the record review of the agency’s official hearing record. The latter statute
states, “When the petition instituting proceedings for review is filed in the
district court on or after July 1, 1989, the review shall be conducted by the
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court without a jury de novo on the record of the agency.” The statute is
unambiguous and does not allow the district court any “leeway” to apply a
different standard of review. The district court failed to conduct the required
standard of review, which failure would be plain error, even if not assigned as
error, per the numerous case precedents cited in the Commission’s initial brief.
C.

Assignment of Error 3: District Court erred in vacating
Commission’s

order

by

erroneously

concluding

the

Commission acted beyond its legal authority.

Introduction
The Commission’s reply argument on the third assignment of error
analyzes the three Supreme Court cases relied on by the district court and
which are also relied upon by the Beer Stores. (DCt order@T24; Appellee’s
brief@Table of Authorities) The three cases are Bosselman, Inc. v. State, 230
Neb. 471, 432 N.W.2d 226 (1988); Pump & Pantry, Inc. v. City of Grand Island,
233 Neb. 191, 444 N.W.2d 312 (1989); and Grand Island Latin Club, Inc. v.
Nebraska Liquor Control Comm'n, 251 Neb. 61, 554 N.W.2d 778 (1996)
(collectively “Supreme Court Trio”).

Background of the Supreme Court Trio
The three cases all involved the issue of whether cities or the State
Commission controlled the issuance and renewal of liquor licenses in
Nebraska.
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Bosselman, held that statutes granting local governments the authority
to make binding liquor license recommendations to the Commission were an
unconstitutional delegation of legislative authority.
Pump & Pantry, on the heels of the Bosselman decision, involved the
authority of a city to enact ordinances that affected existing licensees, namely
convenience stores, from being able to renew liquor licenses because of newly
enacted ordinances requiring premises where alcohol was sold to be “separate
and distinct from any other business activity”.

This latter effort of local

governments to control the Commission’s liquor licensing authority also failed
in a declaratory judgment action in which the Supreme Court noted that “the
Commission had not taken any action ‘decreasing the number of licenses to be
issued within its jurisdiction.’ ”

The Commission, the Attorney General’s

Office, and the liquor retailers were allied together in opposing the City of
Grand Island, as the sole appellant, in the City’s effort to control State liquor
license renewals by newly enacted city ordinances. The Commission and liquor
licensees prevailed as the City of Grand Island lost their effort to control liquor
licenses renewals by enacting new onerous structural ordinances that
adversely affected the ability of liquor licensees to renew licenses.
Grand Island Latin Club involved the City of Grand Island again
attempting to control liquor licensing by objecting to the renewal of the Latin
Club’s “automatic renewal” of its license – after the Commission had already
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renewed the license. After a Commission hearing, the Commission “cancelled”
the Latin Club’s license that had already been renewed despite the fact that
there was no evidence that the Latin Club had committed any Liquor Act
violations. The facts stated in Grand Island Latin Club included that, “the
Latin Club has not been cited with any violation relating to its liquor license”
since 1980, nearly fourteen years prior to the Commission decision to cancel
the already renewed license. The judgment of the district court reversing the
Commission’s cancellation decision was affirmed.
Bosselman, Inc. v. State
Bosselman was a declaratory judgment action by several liquor license
retailers challenging the constitutionality of recently enacted statutes which
gave local governing bodies the unrestricted authority to make binding
recommendations to the Commission concerning the approval or denial of
liquor licenses. The case involved a challenge to the liquor retailers “standing”
to bring the suit on the grounds that the liquor retailers had no legal
protectable interest in the suit. Citing various cases from the United States
Supreme Court and other jurisdictions, Bosselman concluded that the liquor
retailers had standing on the grounds of procedural, not substantive,
constitutional due process. Bosselman, after resolving the standing issue in
favor of the liquor retailers, determined that the challenged statutes were an
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unconstitutional delegation of legislative authority.

Thus, the legislative

attempt of cities to control and determine State liquor licensing failed.
The primary case that appeared to be relied on by Bosselman on the
standing issue was Board of Regents v. Roth, 408 U.S. 564 (1972), which
involved the issue of whether an university professor was entitled to
procedural due process in the form of hearing and notice of grounds for
nonrenewal of his employment contract. Bosselman stated, in reliance on
Roth, that “characterizing an interest as a privilege as distinguished from a
right is no longer useful for the purpose of determining whether procedural
due process protections apply to the interest.” Bosselman, 230 Neb. at 474.
(Emphasis added.)
Bosselman went on to include the following quotation from Roth:
Property interests, of course, are not created by the Constitution.
Rather, they are created and their dimensions are defined by existing
rules or understandings that stem from an independent source such as
state law-rules or understandings that secure certain benefits and that
support claims of entitlement to those benefits. [Roth, 408 U.S. at 577.]
Bosselman, 230 Neb. at 474-75.
After Bosselman, there have been recent cases concerning the legislative
creation, definition, and dimension of property rights by state laws, including
the concept of whether a property right has been vested by the Legislature. Big
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John's Billiards, Inc. v. State, 288 Neb. 938, 954–55, 852 N.W.2d 727, 741,
(2014):
The type of right that “ ‘vests' ” can be described generally as “ ‘an
interest which it is proper for the state to recognize and protect and of
which the individual may not be deprived arbitrarily without injustice.’
[. . .] With respect to property, a right is considered to be “ ‘vested’ ” if it
involves “ ‘an immediate fixed right of present or future enjoyment and
an immediate right of present enjoyment, or a present fixed right of
future enjoyment.’ ” [. . .] A vested right can be created by statute. But
it is presumed that a statutory scheme is not intended to create vested
rights, and a party claiming otherwise must overcome that presumption.
In re Reinstatement of Navrkal, 270 Neb. 391, 703 N.W.2d 247 (2005),
cited State v. Hinze, 232 Neb. 550, 441 N.W.2d 593 (1989), with approval for
the proposition there exists no vested right to a license to practice medicine;
rather, which license is only a conditional right subordinate to police power of
State to protect and preserve public health. State ex rel. Counsel for Discipline
of Neb. Supreme Court v. Crawford, 285 Neb. 321, 827 N.W.2d 214 (2013),
stated a similar concept that a license to practice law confers no vested right,
but is a conditional privilege.
The latter cases are consistent with what had been longstanding
authority in Nebraska, namely that, “There is no vested right in a license to
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sell intoxicating liquors, which the state may not take away at pleasure.”
Marsh & Marsh v. Carmichael, 136 Neb. 797, 287 N.W. 616, 619 (1939);
Dinuzzo v. State, 85 Neb. 351; Martin v. State, 23 Neb. 371. See also, Gas 'N
Shop v. Nebraska Liquor Control Comm., 229 Neb. 530, 427 N.W.2d 784 (1988).
The above judicial recognition that the Legislature can create and define
vested rights necessarily includes the opposite proposition – the Legislature
can state what is not a vested right. In this regard, the Legislature has spoken
regarding the renewal of liquor licenses:
The renewal privilege provided for in this section shall not be
construed as a vested right which shall in any case prevent the
commission from decreasing the number of licenses to be issued within
its jurisdiction.
Neb. Rev. Stat. § 53-135.02.
In the case of the Beer Stores, the Commission did not revoke, cancel, or
rescind their licenses. The Commission did deny renewal of their licenses by
decreasing the number of liquor licenses in Whiteclay from four to none at the
expiration of their licenses for “public health and safety concerns raised by the
evidence in this matter” and because of “inadequacy of law enforcement”. (T11)
The Commission did so after affording the Beer Stores the constitutional due
process procedure of notice, a hearing, the opportunity to present evidence and
be heard, and the opportunity to cross examine witnesses.
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In sum, Bosselman does not support the Beer Stores. They were not
denied constitutional procedural due process, but rather, were given their
procedural due process. As provided by statute, the Legislature defined license
renewal as not being a vested right, particularly when the Commission
determines to decrease the number of liquor licenses -- as it did in this case for
its liquor licensing jurisdiction over Whiteclay.

Pump & Pantry, Inc. v. City of Grand Island
As previously stated, Pump & Pantry can be distinguished, and easily
so, because, “In reference to the licensees involved in this appeal, the
commission had not taken any action ‘decreasing the number of licenses to be
issued within its jurisdiction.’ ”Pump & Pantry, Inc., 233 Neb. at 194. The
statutory construction employed by Pump & Pantry for renewal of a liquor
license does not apply when the Commission decreased the number of liquor
licenses in Whiteclay. There was no vested right to license renewal in the face
of the Commission decreasing the number of licenses in Whiteclay by
eliminating all of them. See, Neb. Rev. Stat. § 53-135.02.

Grand Island Latin Club, Inc.
Grand Island Latin Club, Inc. v. Nebraska Liquor Control Comm'n,
supra, can be distinguished because the Commission cancelled a license it had
already renewed when there was no evidence that the liquor licensee had
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committed any violations of the Liquor Control Act that would permit
revocation or cancellation of a license.
Grand Island Latin Club stated as follows:
The Latin Club has possessed a liquor license for approximately 30
years. Other than one citation in 1975 for selling liquor to nonmembers
and another in 1980 for serving after hours, the Latin Club has not been
cited with any violation relating to its liquor license.
...
Section 53-132(2) clearly describes the general standards by which
initial applicants are judged to be fit to obtain a liquor license and to
follow the rules and regulations that bear on license holders. This
statute, however, is not itself a rule or regulation which can be violated
by a current licensee and subject the licensee to cancellation under the
power given to the Commission by §§ 53-116.01 and 53-117.08. We
therefore conclude that the Commission could not cancel the Latin Club's
liquor license under the provisions of § 53-132(2)(a), (b), and (c).
Grand Island Latin Club, Inc., 251 Neb. at 68. (Emphasis added.)
The Commission’s Order did not cancel the Beers Stores’ existing liquor
licenses. Rather, it ordered that their licenses would not be renewed after their
current licenses expired. (T11)
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Final Comments
The Beer Stores’ brief cites Centra, Inc. v. Chandler Insurance Co., 248
Neb. 844, 540 N.W.2d 318 (1995), for the proposition that administrative
agencies have only that authority specifically conferred by statute.

The

appellees did not include the entire proposition of law, which is that the
statutory authority includes a “construction necessary to achieve the purpose
of the relevant act.” Id., 248 Neb. at 855. And, “[in] construing a statute, a
court must look to the statutory objective to be accomplished, the evils and
mischiefs sought to be remedied, and the purpose to be served, and then must
place on the statute a reasonable or liberal construction that best achieves the
statute's purpose, rather than a construction that defeats the statutory
purpose.” Id. at 856, 540 N.W.2d at 328.
The Commission’s statutory authority to decrease the number of licenses
in Whiteclay was based on the evidence presented at the Commission hearing.
The foregoing construction of the Commission’s authority is also consistent
with the provisions of Section § 53-101.05 concerning the liberal construction
and purposes of the Liquor Control Act:
The Nebraska Liquor Control Act shall be liberally construed to
the end that the health, safety, and welfare of the people of the State of
Nebraska are protected and temperance in the consumption of alcoholic
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liquor is fostered and promoted by sound and careful control and
regulation of the manufacture, sale, and distribution of alcoholic liquor.
There was nothing going on in Whiteclay resembling “temperance in the
consumption of alcohol” to protect the “health, safety, and welfare” of the
people. The Legislature has provided that “the power to regulate all phases of
the control of the manufacture, distribution, sale and traffic of alcoholic liquor,
except as has been specifically delegated in the Liquor Control Act, is vested
exclusively in the commission.” Neb. Rev. Stat. § 53-116.
To the extent that the Beer Stores appear to argue that they should have
been allowed to renew their licenses because there has been no change of
circumstances or change in the level of law enforcement for a number of years,
this argument is unimpressive. (Appellee’s brief,pp21-22) The Beer Stores
argument is nothing more than an argument that, because it has been going
on for a while, the Commission, the district court, and this Court should ignore
the evidence of the appalling situation in Whiteclay arising from the sea of
liquor flowing out of the Beer Stores.
The operation and maintenance of a business which serves as a
gathering place for hoodlums and other disorderly persons is a public nuisance.
State ex rel. Carlson v. Hatfield, 183 Neb. 157, 158 N.W.2d 612 (1968)
(Supreme Court reversed and remanded to district court with directions to
enter an injunction to enjoin operation of business as a public nuisance.).
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“Lapse of time cannot establish a right to maintain a public nuisance.”
Donovan v. Union Pac. R. Co., 104 Neb. 364, 177 N.W. 159, 160 (1920).
Conclusion
The Commission renews its request for relief as stated in the Conclusion
of its initial brief.
Nebraska Liquor Control Commission,
Appellant,
BY DOUGLAS J. PETERSON, #18146
Nebraska Attorney General
BY /s/ James D. Smith, #15476,
Solicitor General
/s/ Milissa D. Johnson-Wiles,
#20725,
Assistant Attorney General
Nebraska Attorney General’s Office
2115 State Capitol
Lincoln, NE 68509-8920
Tel: (402) 471-2682
Attorneys for Nebraska Liquor Control
Commission
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Pursuant to Neb. Ct. R. App. P. $ 2-106 and $ 2-109(AX4), Legal

Nebraska Appleseed Center for Law

Court for leave to

Aid of Nebraska and the

in the Public Interest MOVE THIS Nebraska

file an amicus curiae brief in

support

Supreme

of the Appellant's and Citizen

Protestants' appeal to this Court. The bases for this Motion and Statement of Interest are as
follows:

LEGAL AID OF NEBRASKA

1.

Legal Aid of Nebraska (Legal Aid) is a not-for-profit law firm providing free civil legal
assistance

to low-income Nebraskans for over 50 years. The mission of Legal Aid is to

promote justice, dignity, hope, and seltsufficiency through quality civil legal aid to those
who have nowhere else to turn.

2. Legal Aid has a Native

American Program that provides advice, brief service and

representation to Native Americans in tribal, federal and state courts. Over 16,000 Native
Americans live in Nebraska, according to 2015 U.S. Census Bureau estimates. In20l6, Legal

Aid's Native American Program closed approximately 350

cases

providing legal assistance.

Over a five year period, from January 2012 tbrou,gh December 2016, Legal Aid's Native

American Program closed approximately 1900 cases providing advice, brief services,
extensive services or representation.

3.

Legal Aid's Native American Program is a statewide program that currently has 4 full-time
attorneys, including one located in Western Nebraska, one in Northeast Nebraska and two in
Omaha, Nebraska. Several South Dakota reservations border Nebraska, including the Pine

Ridge Reservation.

In our experience Native American

reservations and non-reservation towns

people may travel between

in South Dakota and Nebraska, as they often have

relatives, friends or other opportunities to relocate. One of the Native American Program's
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focus

is

addressing issues

of

abuse and violence

to Native Americans, including those

impacted by the situations, including the sale of alcohol, in whiteclay.

4.

Legal Aid of Nebraska is seeking to appear in this case because it presents issues specifically
affecting Native Americans and is interested in the outcome of this case because this Court's
decision will have a significant impact on many Native Americans, including those served.by

Legal Aid.

NEBRASKA APPLESEED

5. The Nebraska

Appleseed Center for Law in the Public Interest (Nebraska Appleseed) is a

nonprofit organization based in Lincoln, Nebraska that fights for justice and opportunity for

all Nebraskans. Nebraska Appleseed has more than twenty years of experience in litigation
and advocacy regarding issues affecting underrepresented groups and has done a significant

amount of work to investigate and address the variety

of systemic

issues affecting these

groups in Nebraska. Nebraska Appleseed's goal is to ensure that children and families in
Nebraska have a viable pathway out of poverty, have an opportunity to succeed in their
respective lives, and have equal access to justice

in their community. The continued

prohibition of the sale of alcohol in Whiteclay, Nebraska will further these goals.
Given their collective experience and expertise, the propos

ed,

amici curiae parties would

like to provide information as to how the sale of liquor in Whiteclay has created public health,
safety and welfare issues that greatly impact Native Americans. Legal
Appleseed seek to participate

in this

case to urge this Court

Aid and

Nebraska

to reverse the District Court's

decision and reinstate the decision of the Nebraska Liquor Control Commission. The original

plus one copy of the brief amici curiae seek leave to file is attached to this Motion and
incorporated by reference herein. Amici curiae request this Court grant leave to file said brief.
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STATEMENT OF INTEREST
Amici curiae Legal Aid of Nebraska (Legal Aid) and Nebraska Appleseed Center

for Law in the Public Interest (Nebraska Appleseed) incorporate their Motion for Leave
to file Amicus Curiaebief.

STATEMENT OF THE CASE
Amici curiae, Legal Aid and Nebraska Appleseed, accept and adopt Appellant
Nebraska Liquor Control Commission and Citizen Protestants' Statements of the Case.
Furthermore, amici support all of the Nebraska Liquor Control Commission's and Citizen
Protestants' assignments of error, the arguments made on behalf of their assignments

of

error, and the reliefrequested as a result.

PROPOSITIONS OF LAW

l.

The power to regulate all phases of the manufacture, distribution, sale, and traffic

of alcoholic liquor is vested with the Nebraska Liquor Control Commission (NLCC).
NEB. REV. STAT. $ s3-116.

2.

Retail licenses granted by the NLCC may be automatically renewed by the NLCC

without formal application upon payment of the necessary fees within a timeframe set
forth by statute, however, the NLCC may at any time require a licensee to submit an
application. NEB. REV. STAT. $ 53-135.

3.

This Court has held that a liquor license should be renewed absent a change in

circumstances described

in $ 53-135.02.

Grand Island Latin Club. lnc. v. Nebraska

Liquor Control Com'n, 251 Neb. 61,66 (1996).

4.

If

the NLCC makes a showing that a licensee does not meet one of the renewal

factors in $$ 53-135 and 53-135.02,

it

can require a licensee to complete the long-form

1

application process. Grand Island Latin Club. Inc. v. Nebraska Liquor Control Com'n,
251

Neb.6l,66 (1996).

5.

The NLCA "shall be liberally construed to the end that the health, safety, and

welfare of the people of the State of Nebraska are protected and temperance in the
consumption of alcoholic liquor is fostered and promoted by sound and careful control
and regulation of the manufacture, sale, and distribution of alcoholic

liquor." NEB. REV.

srAT.

$ 53-101.05.

6.

The NLCC can require licensees to complete long-form applications

if the NLCC

makes a showing that a change in circumstances may have occurred causing the licensee

to no longer: be qualified to receive a license, to have premises now different from those
previously licensed, or to have premises not suitable for the sale of alcohol. Grand Island

Latin Club 251 Neb. 61,66 (1996); Pump & Pantry. Inc. v. Cityof Grand Island.233
Neb. 191, 198 (1989).
7

.

Courts must determine and give effect to the purpose and intent of the legislature

as ascertained from the entire language of the statute considered

in its plain, ordinary, and

popular sense. State v. Beitel, 296 Neb. 781, 787 (2017); Farmers Coop. v. State, 296
Neb. 347, 354 (2017).

8.

"The renewal privilege provided for in this section shall not be construed as

vested right which shall

in any

case prevent the commission

a

from decreasing the number

of licenses to be issued within its jurisdiction." NEB. REV. STAT. $ 53-135.02.

STATEMENT OF FACTS
Amici curiae Legal Aid and Nebraska Appleseed accept and adopt the Nebraska
Liquor Control Commission and Citizen Protestants' Statements of Facts.

2

SUMMARY OF ARGUMENT

A tremendous amount of alcohol is sold by Appellee Beer Stores in Whiteclay,
within walking distance of the Pine Ridge Reservation, where the Oglala Sioux Tribe
(OST) has banned all sale and possession of alcohol. OST has banned alcohol due to the
extraordinary costs

it

has on

all facets of life on the Pine Ridge Reservation and in

Whiteclay, among which includqs fetal alcohol syndrome.

In

response

to

growing

concerns about public health, welfare, and safety hazards caused by alcohol sales in

Whiteclay, the Governor and Legislature of Nebraska took action

in

2016 to address

those concems.

Throughout 2016, the Nebraska Liquor Control Commission (NLCC) received
mounting evidence of the public health, welfare, and safety concerns caused by alcohol
sales

in Whiteclay. This Court held in Grand Island Latin Club, supra, that the NLCC

can require licensees to complete long-form applications

if

the NLCC makes a showing

that a change in circumstances may have occurred causing the licensee to no longer be

qualified to receive a license, to have premises now different from those previously
licensed,

or to have premises not suitable for the sale of alcohol. The information

presented to the NLCC throughout 2016 constituted a sufficient showing that the Beer

Stores' liquor licenses were not eligible for renewal under Nebraska law. Therefore, the

NLCC acted within its authority to require the Appellees to submit long-form
applications.

Additionally, the overwhelming evidence presented at the evidentiary hearing in

Apnl 2017 showed the Beer Stores were not qualified to hold liquor licenses, their
premises were no longer the same as the pranises previously licensed, and the premises

J

were not suitable to sell alcohol. Therefore, the NLCC's order denying the Beer Stores'
applications for license renewal was justified. The NLCC's decision was further justified
because

of Sheridan County's

decreasing population and

its authority to at any time

reduce the number of licenses within its jurisdiction.

Since the NLCC's order denying Appellee Beer Stores' long-form applications,

Whiteclay has been transformed for the better. Any decision contrary to the NLCC's
actions in this case would subject Whiteclay and the surrounding area to further harm.

ARGUMENT

I.

The sale of alcohol by the Appellee Beer Stores directly results in significant

public health, welfare, and safety hazards.
Whiteclay, Nebraska is awash in alcohol, and the Beer Stores are the only places

in Whiteclay to get it. In 2016, the Beer Stores sold 331,416 gallons of beer - which
equals 3,535,104 twelve ounce cans

- in an unincorporated

community of only eight

residents. (8143). This is equivalent to selling 441,888 twelve ounce cans

of

alcohol

per

resident in Whiteclay. The eight residents of Whiteclay cannot possibly buy or consume

that amount of alcohol, and they do not. (I, 77:24-78:7). Almost all of the alcohol is sold

to Native Americans from the Pine Ridge Indian Reservation. (1, 49:19-22; 5l:15-21;
77:16-80 18; 198:14-23). The Beer Stores are able sell this alcohol because they have

been granted liquor licenses by the Nebraska Liquor Control Commission (NLCC)
pursuant to the Nebraska Liquor Control Act (NLCA), Neb. Rev. Stat. $$ 53-101 et seq.

Whiteclay is mere steps away from the Pine Ridge Reservation, which is home to

the Oglala Sioux Tribe. (39:24-40:l). The Oglala Sioux Tribe has banned the sale,
transportation, and possession of alcohol in its territory because of the violence, suicide,

4

domestic abuse, sexual assault, disease, and fetal alcohol syndrome

it

causes among its

members, and the economic, emotional, spiritual, and physical costs that result. (I,46:6-

23; 49:6-51:21); Executive Committee of the Oglala Sioux Tribe, Resolution No.
45XB, Mar.29,2017 (found at E178

-

17-

offered but not received).

Among these costs are those caused by fetal alcohol syndrome (FAS), which is
caused when alcohol is consumed by pregnant women. When alcohol is consumed during

pregnancy the alcohol passes from mother to child and deprives the child of oxygen. U.S.

Dep't of Health & Human Services Centers For Disease Control and Prevention, Fetal
Alcohol Spectrum Disorders, June 6, 2017, https://www.cdc.gov/ncbddd/fasd/data.html
(last visited Aug. 8, 2017). This results

in irreversible, lifelong mental

and physical

disabilities, including: facial deformities; heart defects; small head and brain size;
underdeveloped organs; poor memory, coordination, and judgment; and seizures.
Id. Each child born with FAS is estimated to require two million dollars in care over his

or her life. Id. The known national average for FAS is .2 to 1.5 infants per 1,000 live

births, yet

it is detected in one out of four children born on the Pine Ridge Indian

Reservation. Id.; Joe Duggan, Plan for task force on Whiteclay wins backins, Omaha

World Herald, Feb. 3, 2017, at 1B. Given the amount of alcohol sold and proximity to
Pine Ridge,

it is reasonable to infer many or most of the children bom with FAS are

affected by alcohol sold by the Beer Stores.
The effect of alcohol sales by the Beer Stores in Whiteclay prompted action of the

Governor and Legislature in 2016, which were highlighted by public and media reports.
These actions illuminated the public health, welfare, and safety hazards caused by the
Beer Stores to the public and the NLCC. Specifically, the Governor created a committee

5

to

address the circumstances and problems existing

Resolution was made

in Whiteclay,

and

a Legislative

to conduct an interim study to examine the sale of alcohol in

Whiteclay and the need for additional funding for law enforcement. Paul Hammel,
Whiteclay plan sives some 'a lot of hope' for improvements, Omaha World Herald, Aug.
10,2016, at 1A; L.R. 567, 104th Leg.

2nd Sess.

(Neb. 2016).

In June 20L6, the Governor's committee prepared recommendations to

address

problems in Whiteclay, including the effects of alcohol sales. Hammel, Whiteclay plan
ves some 'a lot

of

'

for im

supra. The recommendations included (1)

funding additional law enforcement, (2) creating an alcohol detox center, (3) removing
dilapidated buildings, (4) establishing a Whiteclay economic development plan, (5)
changing laws to prohibit public urination, loitering, and panhandling, and (6) improving
Nebraska's relationship with the Oglala Sioux Tribe. Id.
On October 11,2016, the General Affairs Committee of the Nebraska Legislature

held a public hearing concerning LR 567. L.R. 567, 104th Leg. 2nd Sess., Hearing
Transcript,

http://www.nebraskalegislature.govlFloorDocs/104/PDF/Transcripts/General/2016-10-

lt

pdf (ast visited Aug. 8,2017). The Committee heard testimony from 27 witnesses,

who collectively spoke in exhaustive detail how the Beer Stores export misery to Native

Americans

in

Whiteclay and the Pine Ridge Indian Reservation.

Id.

None

of

the

witnesses said the Beer Stores should keep their liquor licenses. Id. At least 17 expressly
asked the Beer Stores to be closed. Id.

Among the witnesses was Brian Brewer, past president of the Oglala Sioux Tribe.
Id., at 11-25. President Brewer testified the effects alcohol sales were having on his Tribe

6

were getting worse, particularly in their ability to meet the medical needs of the large
number of children born on the reservation with FAS. Id. President Brewer's testimony
about the worsened condition in Whiteclay and Pine Ridge was echoed by Nora Boesum,

who, with her husband, has fostered over 150 children, many born on the Pine Ridge
Indian Reservation. Id., at 26-30. Ms. Boesum testified she and her husband were seeing
greater and greater damage to children due to alcoholism caused by alcohol sales in

Whiteclay. Id., at 26. Sheridan County Commissioner Jack Anderson testified that
Sheridan County lacks law enforcement in Whiteclay, lacks funding for law enforcement,
and said Sheridan County needs any help they can get. Id., at72-75.

The public health, welfare, and safety hazards caused by the Beer Stores in
Whiteclay were increasingly made known to the NLCC in the months leading up to its
order on November l,2016, requiring the Beer Stores to complete long-form licenses.

First, the NLCC was aware the actions the Governor and Legislature were taking to
address these hazards.

In August 2016, the NLCC received the recommendations of the

Governor's Task Force. Hammel, Whiteclay plan gives some

'a lot of hope' for

improvernents, supra. At its November 1,2016 public hearing, the NLCC made clear

was aware

it

of and considered the public hearing testimony related to LR 567 when it

considered Commissioner Anderson's testimony. (Commission Transcript 1-8).

In addition, between June and November 2016, concerned citizens were present at
each

of the NLCC's public meetings to discuss the public health, welfare, and safety

hazards caused

by the Beer Stores. Nebraska Liquor Control Commission, Public

Meetine Aeenda, (June 7, 2016; July 6, 2016; Aug. 9, 2016; Sept. 7, 2016; Oct. 12,
2016), accessible at https://lcc.nebraska.gov/hearings, (last visited July 27,2017).
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In June 2016, the NLCC was provided the Apt',l2016 Sheridan County SherifPs
Department dispatch log, which indicated fires, drunk drivers, assaults using baseball bats

and cars, and reckless driving all took place that month in Whiteclay. Grant Schulte,
Critics cite violence in town near Indian reservation, The Associated Press, June 7, 2016,
http://www.washinetontimes.con/news/2016/jur/7/critics-highlig{1t-violence-responsetimes-in-white/ (last visited Aug. 8, 2017).

In July 2016, the NLCC heard of a four year old girl with fetal alcohol syndrome
"ravaged by seizures" because of alcohol sold to her mother. Lincoln businessman takes
issues with Whiteclay to Nebraska Liquor Control Commission, KETV, July 6, 2016,

http://www.ketv.com/article/lincoln-businessman-takes-issues-with-whiteclay-tonebraska-liquor-control-commission-l/7661227 (last visited Aug. 8, 2017). A concerned
citizen affected by accounts of the girl implored the NLCC to take action to limit alcohol
sales by the Beer Stores in

Whiteclay. Id.

In September 2016, the NLCC learned a woman, Sherry Wounded Foot, died on
August 17, 2016, from blunt force trauma to the head after being allegedly beaten in

Whiteclay. Kevin Abourezk, Activists say Whiteclay should be shut down followine
woman's death, Lincoln Journal Star, Sept. 7, 2016, http://journalstar.comlnews/stateand-resional/nebraska/activists-say-rvhiteclay-should-be-shut-down-following-womanslarticle-bl747d79-3Bc-5ce7-b78a-ca3ccfa22b5d.html (last visited Aug. 8, 2017).
On October 1,2016, a Nebraska State Patrolman stopped an underage member

of

the Oglala Sioux Tribe, who admitted he purchased alcohol in Whiteclay at one of the
Beer Stores. Paul Hammel, Store faces $600 fine after sellins beer to a l9-year old,
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Omaha World Herald, Dec. 14, 2016, at 5,A.. The NLCC later initiated proceedings to
sanction the store for violating the NLCA, indicating it was aware of this incident. Id.

Pursuant

to the NLCA, the power to regulate all phases of the

distribution, sale, and traffic

of

alcoholic liquor

is

manufacture,

vested with the NLCC, unless

otherwise stated. NEB. REV. STAT. $ 53-116. Retail licenses granted bytheNLCC
may be automatically renewed by the NLCC without formal application upon payment

of

the necessary fees within the timeframe set forth by statute. See NEB. REV. STAT. $ 53-

135. However, the NLCC "may at any time" require an existing licensee to submit

an

application. Id.
This Court has held that a liquor license should be renewed absent a change in
circumstances described

in $ 53- 135.02.

Grand Island Latin

Inc. v. Nebraska

Liouor Control Com'n. 251 Neb. 61, 66 (1996). If the NLCC makes a showing that one

or more of the renewal. requirements - that the licensee is then qualified to receive

a

license, that the premises for which such renewal license is sought are the same premises
designated in the initial license, or that the premises are suitable for the sale of alcohol are not met,

it

can require a licensee to complete the long-form application process. Id;

See also, NEB.

REV. STAT. g 53-135.02.

These renewal requirements,

like the rest of the NLCA, "shall be liberally

construed to the end that the health, safety, and welfare of the people of the State

of

Nebraska are protected and temperance in the consumption of alcoholic liquor is fostered
and promoted

by sound and careful control and regulation of the manufacture, sale, and

distribution of alcoholic liquor." NEB. REV. STAT. $ 53-101.05. Liberally construing
the renewal factors to protect the health, safety, and welfare of the people naturally
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allows the NLCC to consider whether, due to a lack of law enforcement or other public
health, welfare, and safety concerns, changes have occurred that cause a licensee to no

longer be qualified to receive a license, cause premises previously licensed to have
changed, or cause the premises to no longer be suitable for the sale of alcohol.

The record indicates that at the NLCC's public hearing on November 1, 2016, the

NLCC was provided evidence relevant to the renewal of the Beer Stores'

licenses,

including: logs of calls to the Sheridan County Sheriff in April 2016; documents from the
Nebraska State Patrol showing time spent in Whiteclay; and the testimony of Sheridan

County Commissioner Jack Anderson before the General Affairs Committee
Nebraska Legislature on October

ll,20l6,that

of

the

Sheridan County did not have adequate

law enforcement in Whiteclay. (Brief of Appellant 7-8). Notably,

Commissioner

Anderson is one of three people with direct oversight of the county sheriff and control
over the sherifPs budget. See. e.s., Neb. Rev. Stat. $$ 23-106 (county board manages
county funds and business), 23-901 et seq. (county board sets county budget), 23-1704.04
(county board sets number of deputies and their compensation).

However, as shown above, between June and November 2016, the NLCC
received a much larger set of information further indicating Whiteclay lacked adequate

law enforcement, and demonstrating alcohol sales by the Beer Stores in Whiteclay were
causing significant public health, welfare, and safety issues.

All of this information

was

relevant to the whether the Beer Stores' liquor licenses should be renewed, particularly
because

it showed a change in circumstances occurred in2016.

The NLCC had reason to believe at least one of the Beer Stores had committed
specific violations of the NLCA, in 2016. The NLCC had reason to believe crime, fires,

10

drunk and reckless driving, violence, assaults with weapons, vehicles running people
down, murder, and children profoundly and irreversibly ravaged by alcohol before they
were born, were all occurring in Whiteclay because of alcohol sold by the Beer Stores, in

2016. The NLCC had

reason

to know two of the three

branches

of

Nebraska's

govemment were concerned about the circumstances in Whiteclay, had taken action with

respect

to Whiteclay, and were suggesting

changes reflecting their urgent concerns,

again, in 2016.

The NLCC can require licensees to complete long-form applications

if the NLCC

makes a showing that a change in circumstances may have occurred causing licensees to
be no longer be qualified to receive a license, to have premises now different from those

previously licensed, or to have premises not suitable for the sale of alcohol. Throughout
2016, the NLCC received increasing evidence a change in circumstance was occurring,

which justified its action to require the Beer Stores to complete long-form applications.
Therefore the NLCC's action to require the Beer Stores to file long-form applications
was reasonable, consistent with Nebraska liquor law, and within its authority.

il.

The Nebraska Liquor Control Commission's post hearing order to not renew

Appellee Beer Stores' liquor licenses was supported

by sufficient

facts

pursuant to law.
On April 6, 2017, after the Beer Stores completed long-form applications, and

after both Sheridan County and its citizens were provided an opportunity to make
recommendations and object, the NLCC held an evidentiary hearing

whether

to

determine

to approve or deny the Beer Stores' applications to renew their

licenses.

(Appellant's Brief, 8-9). As set out in the NLCC and Citizen Protestants' Briefs, an
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overwhelming amount

of

evidence was presented at the hearing which justified the

NLCC's post-hearing order to deny the Beer Stores' applications.
This court has held, pursuant to what is now NEB. REV.
licenses may be renewed

if

srAT. $ 53-135.02,

the holder is then qualified to have a license, the premises to

be renewed is the same premises previously licensed, and the licensee's premises are
suitable to sell alcohol. Pump & Pantrli. Inc. v. Citlr of Grand Island,233 Neb.

l9l,

(1989); see also Grand Island Latin Club, 251 Neb. at 66. However, in Pump

&

and Grand Island Latin Club, the Court did not address the meaning
sentence

l9g

Pantry

of the second

of $ 53-135.02, stating, "The renewal privilege provided for in this section shall

not be construed as a vested right which shall in any case prevent the commission from
decreasing the number

of licenses to be issued within its jurisdiction." NEB. REV.

STAT. $ 53-13s.02

A fundamental rule of statutory analysis holds when reading a statute, courts must
determine and give effect to the purpose and intent of the legislature as ascertained from

the entire language of the statute considered in its plain, ordinary, and popular
State v. Beitel,296 Neb. 781,,787 (2017); Farmers cooo.

sense.

v. State,296 Neb. 34j,354

(2017). By its language, $ 53-135.02 says nothing shall in any case prevent the NLCC
from decreasing the number of licenses issued in its jurisdiction.

In the case of the Beer Stores, the NLCC had reason to decrease the number of
licenses in Sheridan County because its population had been steadily decreasing.

In 2000, Sheridan County had a population of 6,198. U.S. Census Bureau, DP-1.

Census 2000 Summary File 1 (SF 1) lO0-Percent Data, Available at American Factfinder,

t2

lrttps://factfinder.census.eov (last visited Aug.

l,

2017). As of July 1, 2016, the most

recent date for which data is available, Sheridan County's population has declined to
5,234, a 15.55 percent decrease since 2000. U.S. Census Bureau, PEPANNRES. Annual
Estimates

of the Resident Population: April 1.2010 to July 1.2016,2016 Population

Estimates, available at American Factfinder, https://factfinder.census.sov (last visited

Aug. 1,2017).
As of August

l,

2017 , the

NLCC had records for 30 retail liquor licenses located

in Sheridan County, including the Beer Stores' expired licenses. Nebraska Liquor Control

Commission,

Licensee

Search,

httos://www.nebraska. qov/nlcc/license search/licsearch.cqi (Select "Annual Licenses",

category "Retail", and county "Sheridan", then follow "Submit").

In light of

the

decreasing population of Sheridan County, the NLCC's action to deny the Beer Stores'

renewal applications is justified pursuant to its authority to decrease the number of
licenses in Sheridan County.

III.

Since the Nebraska Liquor Control Commission's order Whiteclay has been

transformed for the better.

In April 20T7, after the NLCC denied the Beer Stores' long-form applications,
alcohol sales in Whiteclay ended. Paul Hammel, New business is sign of prosress in
town, Omaha World Herald, July 23, 2017, at 88. It has been reported that most, if not
all, of the street people have left. Id. The look of Whiteclay has improved. Id. Litter has
reduced dramatically. Id. Renovations are underway to previously abandoned buildings.

Id. Homes and new businesses are being built. Id.

t3

An old church that once was a favorite gathering plan to drink alcohol is being
converted into a thrift store. Kimberly Greager, The ever chansins face

of Whiteclay.

Native sun News Today, Aug.2,2017, http://www.nativesunnews.todalz/news/2017-0g02/Top-Nervs/The-ever changing face_olWhiteclay.html (last visited Aug. 8, 2Ol7).
When asked how Whiteclay has changed since the Beer Stores closed, a tribal police
officer said, "It's been quiet!" Id. Residents of Whiteclay now feel safe to go for walks in
their community, something that never happened when the Beer Stores were open. Id.
The changes that have happened in Whiteclay stand in stark contrast to what was
happening in Whiteclay immediately prior to the NLCC's order to not renew the Beer

Stores' liquor licenses. Whiteclay was plagued by public intoxication, drunk driving,
lawlessness, violence, rape) murder, and fetal alcohol syndrome. On rare occasions, a

simple act of govemment can cause much needed change, yet the NLCC's order to
require the Beer Stores complete long-form applications, and subsequent post-hearing
decision to deny those applications has had an enorrnous effect. The NLCC's actions
were lawful, supported by the evidence, conducted in accordance with due process, and
protect the health, safety, and welfare of the people of Nebraska.

CONCLUSION

Amici curiae respectfully joins the requests of the Appellant and Citizen
Protestants,

or altematively, requests this Court vacate the district court's judgment

finding the NLCC lacked such authority to not renew Appellees' liquor licenses, and
remand with instructions to affirm the NLCC's order.
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The contents of the proposed brief center largely around events both before

November 1, 2016 and after the decision of the Nebraska Liquor Control Commission to not
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2.

The Amicus Curiae brief does not contain citations to law not already

3.

The issue before the Nebraska Liquor Control Commission was only whether

discussed in the briefs of the parties.

or not adequate law enforcement existed in Whiteclay, Nebraska. The Nebraska Liquor

Control Commission did not have the authority to require an analysis of the adequacy of law

enforcement with regard to an existing license. Further, the Nebraska Liquor Control
Commission cannot address the public health concerns, including but not limited to fetal
alcohol syndrome. As noted by the hearing officer

The area -- the issue of alcohol and its abuse and its problems on the Pine Ridge
Indian Reservation in particular are very serious issues, and they are large in
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enforcement because that’s the -- the statutory duty and authority of the
Commission. (18:2-13)
4.

The Amicus Curiae brief was filed with this Court on August 9, 2017 without

leave of the Court in contravention of Neb. Court Rules of App. Prac. § 2-109(4) and § 2-106.

Argument in this matter is scheduled for August 29th, 2017.
5.

Pursuant to Neb. Court Rules of App. Prac. § 2-106 the parties are allowed

6.

Consideration of the motion must occur within 20 days of the date of oral

fourteen days to object to the presentation of an Amicus Curiae brief.

argument in contravention Neb. Court Rules of App. Prac. § 2-109(4).
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Issues Addressed
The Court entered an order on August 4, 2017, ordering all counsel to
submit supplemental briefs addressing the following two issues:
1.

The interplay of the statutory provisions of the Nebraska Liquor

Control Act and the Administrative Procedure Act regarding parties of
record.
2.

The jurisdictional prerequisites of standing of the individuals who

protested the issuance of the license, for purposes of judicial review
under the Administrative Appeal Act and subsequent appeal therefrom.
Issue 1:

Interplay of Liquor Control Act and Administrative

Procedure Act regarding Parties of Record.
Liquor Control Act and APA in District Court: Who Could Appeal
Section 53-1,116 of the Liquor Control Act provides that, “Any order or
decision of the commission . . . denying . . . or refusing to . . . renew a license .
. . may be appealed and the appeal shall be in accordance with the
Administrative Procedure Act.”
Section 84-917(1) of the APA provides that, “Any person aggrieved by a
final decision in a contested case . . . shall be entitled to judicial review under
the Administrative Procedure Act.”

Although the APA does not define a

“person aggrieved”, the Commission concedes that the Beer Stores were

1

aggrieved persons.

The proceedings before the Commission were also a

“contested case”, as defined by Section 84-901(3), in that the Beer Stores’ “legal
rights, duties, or privileges” were “determined after an agency hearing.” The
Beer Stores, not the Commission or the Citizen Protestants, appealed the
Commission’s decision to the district court. The Beer Stores had the authority
and right to appeal by the interplay between the APA and the Liquor Control
Act.
Liquor Control Act and APA in District Court: Subject Matter Jurisdiction
Section 84-917(2)(a)(1) of the APA specifies what a person seeking
judicial review must do to perfect subject matter jurisdiction in the district
court, which requires at least the following:
1) File a petition in the district court;
2) The petition must be filed within 30 days after service of the agency’s
final decision;
3) “All parties of record shall be made parties to the proceedings for
review”;
4) “Summons shall be served within thirty days of the filing of the
petition in the manner provided for service in section 25-510.02.”
As explained in the Commission’s initial and reply briefs, the Beer Stores
failed to do steps 3 and 4 prior to the district court’s order, which meant the
district court did not have subject matter jurisdiction to enter its order.

2

Fatal to the district court’s jurisdiction is that the Beer Stores failed to
serve or even issue summons on the Commission by failing to serve the
Attorney General at any time prior to the expiration of thirty days from the
filing of the Petition, which fatal flaw is explained per the case authority cited
in the Commission’s Reply Brief Jurisdiction Section. Service of a summons
on the Commission as a state agency is “by leaving the summons at the office
of the Attorney General” as required by Neb. Rev. Stat. § 25–510.02. See also,
Concordia Teachers Coll. v. Nebraska Dep't of Labor, 252 Neb. 504, 563 N.W.2d
345 (1997) (APA subject matter jurisdiction’s requirement of service of a
summons on a state agency is by leaving the summons at the office of the
Attorney General).
Significant for purposes of the issue of whether to remand for further
proceedings or whether to dismiss, the Beer Stores failed to do steps 3 and 4
prior to the expiration of 30 days after service of the agency’s final decision.
The Commission is filing a praecipe for another supplemental transcript which
will confirm, by the district court clerk’s certification, that the Beer Stores
never filed an amended petition adding the Citizen Protestants as parties, nor
issued or served summons on the Commission or Citizen Protestants, prior to
the expiration of 30 days after service of the agency’s final decision. See, J.S.
v. Grand Island Public Schools, 297 Neb. 347 (July 28, 2017).

3

Step 3 depends upon the interplay between the Liquor Control Act and
the APA concerning the meaning of “all parties of record”, which parties “shall
be made parties to the proceedings for review”. The Beer Stores’ argument
appears to be that although the Citizen Protestants were “parties of record” in
the Commission’s hearing, the Commission erred in making them parties, and
thus, the Citizen Protestants were not parties of record in the APA appeal to
the district court. The Beer Stores’ argument is misplaced for two reasons.
First, the APA requirement to include “all parties of record” has no context or
meaning unless the phrase refers to all who the agency considered or
determined were “parties of record” in the agency proceeding, regardless of
whether the agency was correct in doing so. Second, the Citizen Protestants
were properly parties of record anyhow in the Commission’s proceedings under
the provisions of the Liquor Control Act.
Regarding the first reason, whether an agency is correct or not in making
someone a “party of record” in the agency proceedings is not determined under
the APA statute by the APA petitioner’s choice to eliminate someone to whom
an agency granted party status in an agency proceeding. Although an agency’s
error in granting party status could be the subject of review by the district
court, the APA’s requirement means that the district court should at least be
informed by the district court petition identifying who were “all parties of
record” in the agency proceedings as determined by the agency’s decision. A

4

proper construction of APA section 84-917(2)(a)(i) does not give a district court
petitioner the legal authority to overrule the agency’s determination of who
was a party in the agency’s proceeding by doing what the Beer Stores did –
eliminate those who were parties in the agency proceeding by failing to name
them as parties in the APA petition to the district court.
Regarding the second reason, Sections 53-1,115(4)(a)(i)-(iv) and 53133(1)(b) of the Liquor Control Act state who is considered a “party of record”
“in the case of an administrative proceedings before the commission on the
application for a retail license”. Per the language of the statutes, the parties
of record include the license applicant, the Commission, and “each individual
protesting the issuance of such license pursuant subdivision (1)(b) of section
53-133”. The latter subdivision defines the individual protesters having party
status as being those persons who made “objections in writing” and who were
“residing within such city, village”, provided there were “not less than three
persons” so objecting.
It may seem remarkable to allow party status as full participants, rather
than merely a right to be heard, to persons who object to potential
governmental action on liquor license applications. But, the Legislature did so
as a matter of public policy by statute. The Legislature necessarily concluded
that it was a matter of public concern that those who live in a village or city

5

where liquor licenses may be issued should have a greater status and standing
than merely having a right to be heard.
The Citizen Protestants were active and full participants in the
Commission’s hearing proceedings, as summarized in the Commission’s initial
brief. The interplay between the Liquor Control Act and the APA’s subject
matter jurisdiction requirements necessarily meant that the Citizen
Protestants, having been parties of record in the Commission proceedings,
were required to be made parties of record in the district court proceedings for
judicial review of the Commission’s final order.
Issue 2: Jurisdictional standing prerequisites of Citizen Protestants
for judicial review under the APA and the subsequent appeal to this
Court.
If issue 2 presumes the existence of a standing requirement for the
district court’s exercise of jurisdiction under the APA, such a requirement
applies only to the Beer Stores, who were the only ones invoking the district
court’s jurisdiction under the APA. But, in order for the district court to have
subject matter jurisdiction to consider the Beer Stores’ appeal, the Beer Stores
needed to comply with steps or elements 1 through 4 as outlined in the
Commission’s above argument on Issue Number 1. Standing is a jurisdictional
component of a party's case because only a party who has standing may invoke
the jurisdiction of a court. Applied Underwriters, Inc. v. S.E.B. Servs. of New
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York, Inc., 297 Neb. 246, 250, 898 N.W.2d 366, 371, 2017 WL 3091279 (2017).
Simply put, neither the Commission nor the Citizen Protestants invoked the
district court’s jurisdiction under the APA. Rather, the Beer Stores, who had
standing to invoke the district court’s jurisdiction, failed to comply with the
subject matter jurisdictional requirements of the APA.
The issue of who has standing to invoke this Court’s appellate
jurisdiction is easily answered for the Commission’s appeal to this Court.
Section 84-918(1) of the APA grants an “aggrieved party” (emphasis added) the
right to appeal to this Court.

Although the term “aggrieved party” is not

defined by the APA, the Commission should qualify since the Commission was
a party to both the agency and district court proceedings, and the Commission
was aggrieved when the district court vacated the Commission’s order.
The issue of whether the Citizen Protestants have standing to appeal to
this Court as an “aggrieved party” is less clear, depending on whether this
Court adds a common law or judicial standing element to Section 84-918(1). If
a standing requirement is added beyond being only an “aggrieved party”, the
Court has judicially amended the Legislature’s sole statutory requirement.
This Court does not have the authority to do so.

Judicial legislation is

proscribed by the Nebraska Constitution. See, Heckman v. Marchio, 296 Neb.
458, 894 N.W.2d 296 (2017). “An appellate court has only the jurisdiction that
the statutes give.” Id., 296 Neb. at 464, quoting with approval, John P. Lenich,

7

What's So Special About Special Proceedings? Making Sense of Nebraska's
Final Order Statute, 80 Neb. L. Rev. 239, 308 (2001).
The Citizen Protestants, as explained in the response to Issue 1, were
parties of record in the Commission’s proceedings and also should have been
named as parties of record in the district court APA proceeding.

The

Legislature granted the Citizen Protestants full party status in the
Commission proceedings, which necessarily included a right to be heard. The
Beer Stores eliminated even the basic right of the Citizen Protestants to be
heard in the district court along with the broader right as parties to
participate. The English language would need to be turned upside down and
inside out to conclude that the Citizen Protestants were not “aggrieved” in the
district court by not being allowed to participate or even be heard.
Blauvelt v. Beck, 162 Neb. 576, 590–91, 76 N.W.2d 738, 748 (1956),
stated:
The fundamental requisite of due process of law is the opportunity
to be heard. The right to be heard has little reality or value unless one
is informed that the matter is pending and he can choose for himself
whether to appear or default, acquiesce or contest.
The concept of due process embodies the notion of fundamental fairness and
defies precise definition; but the central meaning of procedural due process is
clear that parties whose rights are to be affected are entitled to be heard. In
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re Interest of LeVanta S., 295 Neb. 151, 887 N.W.2d 502 (2016). Clearly the
right to be heard should not be denied. State ex rel. Funke v. Lancaster Cty.,
110 Neb. 635, 194 N.W. 807 (1923).
The Citizen Protestants were “aggrieved” by the district court’s order.
Their right to be heard in the district court, as parties of record in
Commission’s proceedings, was eliminated by the Beer Stores’ failure to
comply with APA statutory jurisdictional requirements of making the Citizen
Protestants parties. This Court should not reward the Beer Stores’ success, to
date, in silencing the Citizen Protestants from being judicially heard.

The

Citizen Protestants were “aggrieved parties” and, as such, had the right to
appeal to this Court as provided by Section 84-918(1). An additional common
law standing hurdle is not part of the statute.

9

Conclusion
The Commission renews its request for relief as stated in the Conclusion
of its initial brief.
Nebraska Liquor Control Commission,
Appellant,
BY DOUGLAS J. PETERSON, #18146
Nebraska Attorney General
BY /s/ James D. Smith, #15476,
Solicitor General
/s/ Milissa D. Johnson-Wiles,
#20725,
Assistant Attorney General
Nebraska Attorney General’s Office
2115 State Capitol
Lincoln, NE 68509-8920
Tel: (402) 471-2682
Attorneys for Nebraska Liquor Control
Commission
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