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The Debilitating Effects of
Concentration In Markets Affecting Agriculture

Summary

The U.S. agricultural economy is highly concentrated in the hands of too few
processors of major agricultural products. In beef, chicken, pork, seed, and some grains,
four or fewer frms so dominate the market that competition is insufficient. Dangerously
high | evels of buyer mar k et power . e. ,
producers from receiving an appropriate and necessary fraction of the retail food dollar.

At the sametime, retail food costs are increasing and consumers too are being
hurt. The reason is simple: the same firms enjoy similar power, directly or after handoffs
to concentrated retailers, before finished food products reach consumers.

The United States nde an economically viable food policy and an abundant
supply to feeds its people and others in the world. To do so it must protect itself from
economic risks of concentration and physical risks to food supplies generated by
misplaced dependence on too femegaprocessors. The acute need to end adverse
Impacts on competition from abuse of monopsony power, is explored in this publication.

This OCM Special Competition Committee Report, drafted by experienced
antitrust lawyer and economist authors for OCM,us the recent General Accounting
Of fi ceds Rep o Concentr@tibrOin AgBcudltdréiskRued June 30, 2009 and
demonstrates the existence, and ills, of concentrated market power in the hands of too
few, in major agricultural markets.

October 520089.
David A Domina C. Robert Taylor
Domina Law Group pc llo Agricultural Economics
Omaha NE Auburn University

Auburn AL



Market Concentration

Market concentration is domination of a market by a few big firms. A high degree of

concentration may be evidence of antitrust problems, if it reflects a lack of competition.

Traditionally, economists examinewhether there is too much concentration using the
Herfindahl -Hirschman Index (HHI), which is determined by adding the squees of the
market shares of all firms involved.

A low HHI indicates many competitors and thus great difficulty in exercising market
power; a high HHI sugges$ a concentrated market in which price rises are easier t
sustain. HHI analysis is, however, nbo as reliable as once thought.

In recent years, antitrust authorities have placed less emphasis on concentratisimply
because it is hard to define the market in which concentration should be measure
Difficulty at defining the market is not a compelling reason to deemphasize the dangers o
concentration in markets.

d.
f

Market power

Market power exists when one buyer or seller in a market has the ability to exern
significant influence over the quantity of goods andservicestraded or the price at which
they are sold. Market power does not exist wheaffective competition is present,but it does
when there is a monopoly, monopsony or oligopaly




Monopsony

"Monopsony power," like "monopoly power," is used by economists as a reference |
buyers who face an upwardly sloping supply curve. The term does not apply to only or
buyer as its syllables imply; oligopsony or monopsonistic competition are better, but mot
cumbersome terms.

A monopsonist may be a monopolist at the same time. A monopsonist haarket power,
because it can affect the price of purchased goods by varying the quantity boug
Monopsonists have a logical, natural compulsion to wield their power against powerle
vendors of the raw goods sold into the market the monopsonists control.

Rural Impacts

To the extent that farmers and ranchers are squeezed by market power abuses, income
siphoned out of rural agricultural areas and moved to corporate financial centers This
has an adverse multiplier &ect on the rural economy.

The Squeeze

Farmers and ranchersare impacted by supracompetitive (monopoly) prices charged byj
input suppliers, and by sub-competitive (monopsony) prices paid by purchasers of raw
agricultural commodities. A very small percentage effect on prices can turn modes
profits into debilitating losses for producers of agricultural products, and add up to
trillions of dollars no longer flowing to rural areas.
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Orzamization tor Compettve Markets

Introduction; Structure *

The status of competition in select markets for agricultural goods, and for seed, is
grim. Analysis of the markets and their levels of concentrated buyer power leads to a
series of conclusions strongly supported by empirical evidence. These conclusions are
di ametrically opposite the findings repor
Report, GAO 09746RConcentration in Agriculture issued June 30, 2069. The
Organization for Competitive Markets appointed the authors to serve as a Special
Committee on the Impact of Concentration, and to study buyer power in selected
mar kets for major agricultural product s.
United State€ongress, and the public, are included here. So is an analysis of the legal
and economic issues raised by dangerous concentration of market power in the hands of

too few firms with a need to acquire raw goods for food production.

! © David A Domina is an Omaha NE trial lawyer with significant antitrust and agricelélméed experience. He
is Senior Legal Fellow & General Counsel for the Organization for Competitive Markets, a nationwide nonprofit
ithink tanko devoted to efforts to restore balance in
PhD. is the Alfa Eminent Scholar and Professor of Economics at Auburn University. Dr. Taylor is Senior
Economics Fellow for the Organization for Competitive Markets.

OCMO6 s w e titp:/&ompatitiveémarkets.com/
2 Throughout this publication, GeneratAc ount i ng Of f i c e 6 SConRentpation in AgricBlAI® 097 4 6 F
issued June 30, 2009, is generally referred to as the GAO Report.
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Five distinct concemare addressed. The first four are the same as those identified
t he GAO Report; the fifth challenges tF

1 What are the trends in concentration levels within the food marketing
chainds major agricultural sectors?
Our Finding: Concentration Has Achieved Alarming Levels in
American Agriculture .

2 What are the trends in retail food expenditures and prices?

Our Finding: Food Retailing is Also Dangerously Concentrated.

3 What are the trends in prices farmers receive for major agricultural
commodities?

Our Finding: Farmers and Other Producers Do Not Receive a
Fair Share.

4 What are the views of experts on the effects of concentration on
agricultural commodity and food prices?

Our Finding: History, and Experts in the Held, Converge on
this Conclusion: Monopsony Power Leads To Abuse of Market
Power. Producers and Consumers Are Both Hurt.

5 Does GAO 09746R fairly use available data concerning the
consequences of concentration in agricultural markets on the price
ofcons mer goods, and the producer sd shi;

Our Finding: The GAO Reportd s Met hodol og.i es ar e
The GAO Reportds Conclusions are Not



l.  Separate Findings Summarized

Major Markets in American agriculture are highly centrated, and competition is
stultified by concentration and vertical integratiddoth producers and consumers are
hurt as a result.

Careful examination and survey of critical data, review of recognized publications,
interviews of knowledgeable witnesss review of sworn testimony, and inspection of
USDA Economic Research Service data serve as empirical data sources for this
publication® Analysis of this data led to conclusions diametrically contrary to those
contained in the GAO Report and to idecation of serious flaws in the GAO
methodologies and conclusions. Relevant, available data establishes these points and
does not support GAOb6s findings.

Concentration in major markets for agricultural products is now dramatic and the
number of major fod processing firms is restricted and concentrated among the hands of
a few in each major agriculture sectdionopsonystatus is present or threatened,
competitiot and price are debilitated, and food producers face market power wielded
against themi. Concurrently, anonopolyexists in the hands of a single U.S. company

which controls an anticompetitive, massive share of the genetic trait characteristics of

® Data sources as well as additonal discussion of marketing spreads are available at
http://www.ers.usda.gov/Briefing/FoodMarketingSystem/pricespreadsAitrmnominal data used in this Report is

converted to real (or inflatieadjusted) using the Consumer Price Index (CPI).

* GAO relied m USDA data on prices and margins for beef, poultry, pork, dairy and g&#®.concluded;We

assessed the reliability of these data and determined that they were sufficiently reliable for the purposes of this
review-to illustrate broad trends in condgation and prices over time." We agmith this conclusion and use the

same nominal data used by GAO, but adjusted for inflation.

®The word fAcompetitiond has sever al meanings to | awyer s
to representhe outcome of a market in which there is a sufficient number of buyers and sellers so that no single
person or firm can influence price and in which buyers and sellers have equal access to timely market information.

This is the truly competitive norm. lcontrast is a situation with only two sellers, called a duopoly. In some sense

the duopolists may be fcompetingo but this does not m
norm.

® See, Blair & HarrisonMonopsony: Antitrust Laws & Econdes (Princeton Press 1993) for a major scientific

work that is readable by economists and lay persons, for a thorough discussion of the concept of monopsony.


http://www.ers.usda.gov/Briefing/FoodMarketingSystem/pricespreads.htm

corn, soybeans and cottonseed. The number of crops dominated by a single firm increases
regularly.

These concentration levels squeeze producers, deny them a reasonable share of the
retail food dollar, and boost prices to consunferBig. 1 shows the inflaticadjusted
retail cost index for a fixed market basket of food purchased fborae consuiption
from 196720009.

Fig. 1. Inflation Adjusted Retail Cost of a Fixed Market Basket of Goods
for At-Home Consumption, USDA Data
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In Fig. 1, the vertical axis is an index of cost; the horizontal one is time. The cost

index value for 2009 is 106, meaning that the retail cost for a market basket has increased
by 6% after adjusting for inflation compared to thease period of 19824 (index of
100).

A variety of factors explain the 1970s and 1980s, including spiking prices due to
the opening of export markets and cost efficiencies. But since then, retail price has
trended upward.

In a competitive market, cosffieiencies would be reflected in a downward trend;

no such trend can be found for over two decades. Data in Fig. 1 strongly suggests market

" For a general review of farm numbers and farm size, see the USDA data published by the ERS at
http://www.ers.usda.gov/publications/eib24/eib24b. pdf



power exertion is taking place, and price increases due to market power exertion have
been larger than cost effasicies. This means food prices are up, not down, and the
American food consumer is hurt, not helped, by concentration among processors of raw
agricultural products for human consumption.

At the same time, the retail sector has changed andhigedausly concentrated.
Empirical economic literature establishes that concentration in the processing of beef,
pork, and dairy products, as well as retail sector concentration, adversely affects
commodity prices and retail food prices. This producesatiachous results: producers
receive less of the retail dollar, while consumers pay more for food.

The GAOOGs conclusion that there is no

effects on producers from concentration in agricultural markets is simply incorrec

. The GAOReportb s Met hodol ogi es are FIl a
HHI Calls the Index Into Question.

The GARefod suffers from deficiencies in its scope of inquiry, inquiry
focus, use of research tools, logic, and its analyticethods. The core problems with the
Reportare so basic that they take the GA& from sound evidence, actual market
experience and good science. Intheendct GAOOS Re p o rpeérsuabkiveeos n ot

academic value. It is simply wrong.

Basic Tools Not Used Rvidently by GAO

The basic tools used to assess market concentration are imbued with known flaws.
The two most commonlysedstatistics to assess market concentration and the potential
for market power are the HerfindaHirschman Index (HHI) and the fodirm
concentration ratio (CR4). GAO relied on the CRA4.

The HHI is calculated by addinpe sum of the squared market shares of each

firm in the market. If there were only one firm in the market, with a Y#centshare,



the HHI would have a value of0J000. If there are four firms with 4Percent 30
percent 20 percent and 10percentthe HHI is 3,000. If there are 20 firms witlp&rcent
each, the HHI is 509

For merger analysiand related antitrust analysis thederal Trade Commission
(FTC) and the Department of Justice (D@dnsiders marketwith an HHI below 1,000
to be nonconcentrated, markets with an HHI between 1,000 and 1,800 to be moderately
concentrated, and markets with an HHI above 1,800 to be highly concent@Rtis
the sumof the sales shares of the leading four suppliers in the market. HHI shows the
composition of the entire market and gives a higher weight to a very large, dominant
firm, whereas CR4 only shows the top four firms. The HHI is generally preferred over
the CRY4 ratio, but data necessary to compute it are not always available.

HHI calculations lead toancernthatagricultural markets are overly concentrated
resulting in prices below (buyer power) or above (seller power) competitive levels.
DOJ/FTC guidelinesseHHI and CR4 as indicators suggagtmarket power.

Concentration statistics are oftenproperly used. GAO iguilty of their misuse,
as are authors of some academic studiiesion by GAO? At a given market level, the
concentration ratioon the seller side of the market is not generally equal to the
concentration ratio on the buyer side of thernkae t . Using a seller
increase buyer power is inappropriate and misleadifay. example, GAOrepors
CR4=57% in broiler productionThe HHI=1200. Broiler processing concentration
measures may be appropriate for assessing seller power in the wholesale market for
poultry and poultry products, but they are absolutely inappropriate for analyzing buyer
power of the poultry companies @wn as integrators).The integrators have nearly

absolute control of their respective growers.

8 If data are not available for small firms, they may be omitted in computing the HHI, since the square of their
market share is so small.

° In econometric studies, use of a concentration ratio inuput market, for example, to try to examine buyer
power is inappropriate and misleading.



In some areas of the U.S., the relevant measure of buyer concentration in the
poultry industry is CR1=100% and the HHI=10,000, the maximunueval Poultry
proaessing may not only be moderatelyncentrated when viewed at the seller level, but
it is alsoa powerfulmonopsony in the buyeimarket.

The GAO repors CR4=79% in steer and heifer slaughter. The HHI is oM#02
But this is in thebroadseller® market.Fed cattle ready for processiage perishable
commodities and cannot be hauled long distances economically. GAO overlooked the
fact thd perishability means, in captive draw areas, magyons have only one or two
buyers, withthe HHI on the buyer side of the market exceeding 5,6@@dyard owners
know they are involuntarily tagged as associated with one slaughter company or another,
because, in point of fact, essentially only one bidder offers prices for their cattle, and
there is no real competition at all for the cattle they féed.

Use of a sell er 6s CR4 or Hiéhonstraldly me a s
inappropriate and misleading. GA®Qguilty of using it, and using it ineffectively.

It is true the Department of Justice merger analysis guidelines use the HHI, but
this reliance has never been more than a fraction of overall merger analysis. And, it is
waning.

Preference for the HHby DOJ/FTC can be traced to a classical economic
derivationwhich that shows?

Lq= HHIyey
Where Ly is the industry Lerner index, HKlis the HHI in the sellers market, angi®the
absolute value of demand elasticity. In establishing a congrethiresholdof 1,800 for
the HHI, DOJ/FTCmysteriouslydropped the elasticity part of the formula. This is

important in the food economy because demand for most food and agricultural

19 The authors interviewed dozens of cattle feeders in connection with work on litigation involving the cattle

industry.

" KeithCowl i ng, and Mi cédCameslt Wiatregri snesn ,a nieanbeicsiNewt Seres, Vol ct ur e, «
43, No. 171 (1976), 26274.



commodities is inelastit (0 < g < 1), while demand for many neagricutural
commodities is somewhat elastic e 1). Therefore a lower critical value of the HHI
may be appropriate for the food industifpr example, the elasticity of demand for beef
is approximately ondalf, orey = 0.5 (ignoring negative sign). Comparitigs to a non
food industry with unitary demand elasticitgy = 1, the formula above indicates the
critical value of the HHI in the beef industry should be-ba# that of the notiood
industry.

The comparable formula for the buy@ssle of the markds

Ls= HHIJeg
where L in the Lerner index, HHlis the HHI for the buyers and & the elasticity of
supply. Since many agricultural commodities are perishable with long lags in production,
the elasticity of supply can be quite sm@Vven sbstantially less than one). This means
the critical HHI for buyer power should be lower for many agricultural commodities than
that established by DOJ/FTC.

Partial vertical integration with marketing agreements tied to the cash market price
may increase th critical value of the HHE Vertical integration can exacerbate the
problem of horizontal concentration.

The current brizontal merger guidelines typically apply what is known as the
SSNIP test$mall butSignificant Non-transitorylncrease irPrice). The SSNIP test seeks
to identify the smallest relevant market within which a hypothetical monopolist or cartel
could impose a significant increase in price, typically defined as 5 percent. Applied to
buyer powerthe SSNIP test would consider a small bghsicant decreasen price.

Many economists maintain that the 5 percent threshold is far too high in
agriculture monopsony cases. lowa State University data show that the net returns (in

current dollars) from feeding steers averagedy $14 pe head over the 1998008

2\We are using the absolute value of demand elasticity (ignoring the negative sign) throughout.
13 C. Robert Taylor, The Effect of Captive Supplies on the @ditValue of theHerfindahtHirschman Index of
Market Power, Auburn University Working Paper-B307, February, 2007



period. For $1,000 per head fed steer, the 5 pethesgholdtest would allow a merger
that would decrease price by $50 per head, which seatile feeders wouldose
$36head compared to the historical aygraA price decreasof only 1.4percent would
completely eliminate the modest profits reat by cattle feeders over 199608
Criteria used by DOJ and FTC to define markets and to define an acceptable level
of market power in their merger approval process are inapptepto agricultural
markets such as the U.S. cattle mark&CM does not criticize GAO for using these
guidelines, but despoint out the inherent analytical flaw present in the decision to do so.
University of Wisconsin Antitrust Law Professor Peter Stiemsen has called for
new metrics to assess buyer power. He wrote:

Enforcers need to develop a deeper understanding of the unique
characteristics of the buying side of the market place. This calls for
appropriate metrics. A mindless transposition ofeselide criteria for

market shares or competitive effects can result in a deeply flawed analysis

of the buyer power implications of mergéfs.

A fundamental review of the metrics to study market concentration, and
particularly concentration in agriculairmarkets, is necessary. Distinguished American
economists from Galbraith to Milgrom, with many in between, have observed that
agriculture involves market concentration, and power, that is unfair to fatmene
status of major ag markets, involvingegseand genetic traits, beef, pork, chicken, and

milk, are dealt with succinctly in the pages that follow.

4 peter C. CarstenseBuyer Power and Merger AnalysisThe Need for Different Metricd?aper presented at the
Workshop on Merger Enforcemigneld by the DOJ Antitrust Division and the FTC, Feb. 17, 2004. Accessible at
Carstensenttp://www.ftc.gov/bc/mergerenforce/presentations/index.shtm

5 |n addition to the concens expressed above, transportation costs
power. A recent paper delves thoroughly into this subject. See Suzuki & SEsdasportation Cost and Market

Power of Middleman: A Spatial Analysis of Agricultural Coodiity Markets in Developing Companjedm Ag

Economics Association Annual Meeting, selected paper (2005).



http://www.ftc.gov/bc/mergerenforce/presentations/index.shtm

Auction Theory Supplies UsefulLogic

Hundreds of articles by economists explore basic auction theonyart of the
process of understanding monopyg. Few articles reach definitive conclusiofisThe
range of auctions studiedn t he e c o n asnbroadad dl it ther atuwcrte on 6
varies. This variability creates a smorgasbord for inquiry by graduate students and
mathematicians. Many dfie publications are readable and thotgylavoking?’

But, the inquiry yields little proof about behavior and does not supplant the active
auctioneerds intuition. Many academician
lead to abuse of market power even at auctionsé so readi
Auction pooling to limit bidding is disfavored precisely because it is known to cause price
deterioration. B | a Manopgony#iacuments therpildemyv o | u me o

Antique auction pools seem tojey continuing popularity. No doubt, this is

due in part to the collusive profits that may be earned and the fact that the

practice is very difficult to police if the participants are clever.

A recognized author, Eric Maskin observedhatindustrial oganization theorists
and other appliedidlds are constrained by a major lack of knowledtp games
engaged in byhe players they study (e.g. firms or consumers)uataown to them.

Models are at best approximations of reality. By contrast, auctidreadrists typically
know the rules thatheir players followprecisely If, for example, a higlpbid auction is
the object of study, the theorignowsthat (i) the bidders submit nonnegative real
numbers as sealed bids; (ii) the winner is the bidder subgitte highest bid; and (iii)

the winner pays his bid (of course, there may still be uncertainty about how the buyers

16 Auction theory actually began well before the 1970s when extensive scholarly writing began to appear. Perhaps

the seminal contribution before themms William Vickrey (1961). Bytuntil game theory came into its own fifteen

year s | at er 9 asWielcak that gf dtker earty pikneers such as James Griesmer, Richard Levitan, and
Martin Shubik (1967), Armando Ortega Reichert (1968) and RobdsbW{19699 remained largely ignored.

7 See, e.g., Paul MilgronRutting Auction Theory to Worlkcambridge: Cambridge University Press, 2004.

18 Blair & Harrison, Monopsony: Antitrust Laws & Economigs5 (Princeton Press 1993).

¥ Eric Maskin, The Unityof Auction Theory: P.aMr.IMaski Wrgte whitedwsth théa st er c |
Institute for Advanced Study and Princeton University, financed in part by the NSFOEBS03).
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behaveunder these rul es). This precision hel
relatively strong footing; it also simplifiesetjob of the experimentalist or empiriciSt

Of cour se, auction sales <can differ fu
Amechani sms that all ow explicit and objec
of ferso that are o#R Baigdingt ot lcenmanly mwlvdsa n e o
imechanisms in whioekedofhher ®vat efaMdpdagbne a
products do not change hands by either pure auction or pure negotiation. Producers who
are compelled to accept the offered price from the loidder who lays a proposal before
them, or who hold their products into the future for an indefinite price with the hope they
will get salvage value before going out of business, are not sellers through auction or
negotiation; they are sellers for whae buyer will pay after wielding the full force of
market power. This is monopsony.

Many American food producers sell goods that have rapidly declining marginal
values, i.e., they must be sold when they are at optimal weight or ripeness. Concentrated
buyers have incentives to reduce demand because they know producers have limited
outlets for their goods, so buyers use secretive contracts, and the unequalizing tools of
fear, retaliation and threat they will leave the seller out if she or he does not #ecep
of fered price. The fAlogic of this incenti
I's al most i denti cal to the textbook | ogi
demafid. o

To confirm suspicions, half a dozen randomly selectdttioneers were
interviewed about their views of the crowd size necessary to make an auction effective.
This research method might not be commonplace to economic literature, but, as Maskin

observed after careful review of professional literature comggauction theory:

20
Id.
2 Milgrom, Putting Auction Theory to Work. 213 (Cambridge 2004).
2.
% 1d. at p 258.
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The upshot is that giving advice on real auction design is, at this stage, far

less a science than an art. And the essence of an art is far harder than a

science to convey convincingly in writirfg.

During theseinterviews, each auctieer promptly observed that the number of
goodsoffered, their variability, and theigeneral price range all hawam impact on the
answer. Traditional farrastatesales, offering a range of goods from hand tools to a line
of implements, benefit from a lge crowdof potential biddersvith a variety of interests.

An auction at which only mother cows, or only yearling calves, are sold commands a
completely different crowd and one that may need fewer buyers because of the
homogeneous nature of the goods beffered for sale. The same is true of bidders at an

art auction, as contrasted with the bidding crowd sought and needed at an auction where
hundreds of pieces of art, ranging from oil paintings to tapestries, are dffered.

Auction theory requires a nurabof active bidders, and no auctioneepored a
belief, or any experience suggesting, that few bidders make a better sadeictAdheers
interviewedrepored the opposite; more bidders expressing interest in slightly different
ways, but in common gaig, produce a better price for the seller.

Twentyfive year old history with United States Treasury auctions supplies strong
proof that monopsony power begets abuse of market power and wrongful profiteering.
The scandal surrounding Salomon Brothers aaJuey auctions led to prosecutions and
convictions®

The Ameri can Antitrust |l nstituteds ( A
emphasized the need to take a sophisticated systems view of competition, recognizing
unique characteristics of each led to thegesment:

AAl 6s interest in systems competition i
of legal, economicmanagement/marketing, sociological, and engineering
experience with rivalry within and betweeaystems. Systems comprise

24 Maskin, n. 41supra.

% Auctioneer interviews conducted for authors by independent investigator for the authors.

% United States v Kay & Gross, In@1 CR411 (SD NY 1991)Jnited States v Schwenke, In@l CR487 (SD NY
1991) United States v How@&7-00262 (ED Pa 1987). Blair & HarrisoRlonopsony, supra.
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simple complementary market elationships (or sets of interrelated
markets), linked by interfaces, in a variety of industries. These include key
infrastructure sectors su@s airlines, telecommunications and agriculture,
media, and highechnology areawhere intellectuaproperty isparticularly
important. The growing ubiquity of systems has important implications for
competition since rivalry and its benefits are arguably harder to achieve
when any single or fewsystems account for a significant proportion of
consumer products or rsgces produced. At theame time, the complexity

of systems results in ineased challenges for analyzingystems
competition issues applying extant understanding of antitrust and
competition policy?’

Governmental agencies charged with antitrust enfoece must recognize
complex and unique characteristics of each individual market chain, or system. The ways
in which market power is manifested in the poultry industry are considerably different
than in the beef industry, for example. Therefore, a singletmn i ¢ or Ahave

travel 0O approach to competition analysis i

Failure to Control Statistical Error

The GAOReport takes a typical processmiented approach to selection of data
used as fauthorityo Itfrelies headly onfipees recieawsd r e a c |
publications. Peer review is important, but cannot be equated with objectigityvith
weighing all evidence pertinent to a competition issu®ften, papers designed for
academic, or industrial, advocacy pass peeeve Care must be taken to point dhat
this iIs no guarantee of t he authordéds <conc
objectivity. Peer review pass on methods, not conclusions.

Incentives academics face in publishing and reviewing othelr acani c 6 s r es e ¢
are not structured to weigh auantitativeevidence, as well as testimony by market

participantsin fact, the well known truth is that much research in universities is financed

7 Seehttp://www.antitrustinstitute.org/Archives/Systems_Compeitition_Audio_and_Materials.ashx
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by private industry; the incentive to reach conclusionoravle to the financier is
undeniable.

Academic and legal standards for publication and proof, respectivelynocare
interchangeable. Axdemicpublicationstandards have no foundation in legal standards
such as preponderance of evidence. In otherwbrtlse academi ¢ Ascal eso
generally have no relationship to legal scales or public policy scales relevant to
competition policy.Again, if the methods are correct, peer review passage is not a
problem, even when outrageous conclusions are drawn

The specificpeerreviewed articlesised by GACraise two related issues. First,
the referenced articles rely exclusively on econometric models estimated with publicly
available data They completely excludeualitative information such as causality
admissions by processor executives axtiensive personal observations by independent
market participantsincluding those given under oatihout the use of market power to
control price. In fact, the GABeportis devoid of this high quality, first handidence.

Second, the articles chosen by GAO display problems with mathematics. The
classical statistical significance level used in studies referenced by GAO considers only
wh at statisticianso call AType | enullk or s 0,
hypothesis (competition) when it is true. This totally ignores the power of the test, which
statisticians call nType 1 errorso, whi
hypothesis (competition) when it is false (i.e. the market is not camapgt Statistical
tests commonly used in academic studies of market power in the food and ag industry
cannot reliably identify market power abuses.

To infer market distortionsthe statisticianmust demonstrate there is a low
probability of an incorrectresult. If one studyfifails to rejecd competition while a
second wdy rejects competitiorthe policymakeshould notinfer fithere is inconclusive
evidence of market powearBasic statistics understanding dictates this conclusion.

A fail-to-reject fiding does not confirm the null, while a rejection of a null is a

strong conclusion of the alternative hypothesBAO6 sonclusion is incorrectMuch
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data and extensive testimonials discloget markets have been distorted by market
power. Agricultural product processing industries function on high throughput
(slaughtering, milling, crushing, etc.)n these settings, smdll-5 percent) price changes
associated with market powkavethe potential to shift considerabieoneydue to the
high throughputinvolved: economists can, and ,deork up simulations Low price
distottions, alone, do not prove the absence of price adversity from market concentration
and buyer power.Low price distortion between a packer antkedlot can amount to
tremendous shifin profits between the partié

Publicly-available datas often inadequate for analyzing complex market power
issues in agrigltural markets. 8blic agencies responsible for competitionastigations
must dig deeper thasimply referring to acadein studies based on publicgvailable
data. For example, with mandatory price (and captive supply) reporting data, federal
agencies could compute the HHI and CR4 for beef packers in captive draw areas. This
kind of data would give a far superior indicatdrbuyerpower than inappropriateeller
HHI and CR4 statistics.

The limited quantityof publicly available data floanalyzing competition issues
led academicsto createsimulation models and experimental games to try to mimic
complex markets. One su@xperimental analysis is tHeed Cattle Market Simulator,
dubbed byOklahoma State Universitstudents as thBackerFeeder Gamé® Carlberg

and Ward used this simulator to analyze competition aptiveasupply issues. They

found:
i beef p a ¢ kre ablg to fadhieve sariowselevels of successful
tacit collusion in the experimental ma r
the level of collusive behavior in such a framework varies according to
supply conditions for fed cattle. Even at its most competithowever,
B C. Robert Tay Competitivé Banduet inthg U.® Gduitroolic onomi ¢ | ssues with

Opinions inPi ckett v. T y s o dourkal of Aghculthtel & tFeod Indugtrial .Otganizatioviol. 4:

Iss.1, Article 9. Avdable at: http://www.bepress.com/jafio/vol4d/iss1/art9.

# htitp://agecon.okstate.edu/fcmSee also, Clement E. Ward, Stephen R. Koontz, Derrell S. Peel, and James N.
Trapp, Fed Cattle Market Simulation Application®klahoma State University, Oklahoma Cooperative Extension
Service publication AGE-576, 2004.
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industry conduct was still substantially more collusive than would be the
case under perfect competition. The most competitive behavior discovered
followed a Cournot pattern, which lies midway between perfectly
competitive andpure)monopsorstic behavior®

Carlberg and Ward also found:

A second (experimental) model, the first of its kind applied to the beef

packing industry, examined tlsrategic interaction among individual beef

packers. For this, packer conduct was modeled at the fivel lesing a

reaction function framework. Results of that model also indicated collusive

behavior on the part of packers.

Ward subsequentlyised the Fed Cattle Market Simulator to analyze the effects of
the number of buyers on price. He found,

~

né hagl tihem number of buyers from 4 to 2
effect on prices plaid (for slaughter ca

GAO did not cite or consider Waihd Carlberglt also failed to cite any other
similar experimental r e s e rot be ndulged,l anccfactsv e n i
proven empirically, analytically, and logically, should not be ignored, when studying the

i mpact of market structure on our nationés

The GAO Report Ignores Actual Market Disparities

Professionals thinking thugh the monopsony problemecognze exploiting
economies obizeengenders a major adverse impact dumaoket concentratioff In
ag markets, farmers and ranchers who are suppliers to packers and processors have
excess capacity and little ability tortrol or reduce capacity the aggregateA rancher

cannot let his ranch go ungrazed and a farmer cannot ignore the need to farm her land.

30 Jared G. Carlberg and Clement E. Wakdplying Game Theory to Meatpacker Behavior in an Experimental

Market: Implications for Market RequlatioiResearch Institute on Livestock Pricing, Agricultural and Applied
Economics, Virginia Tech Uuersity, Research Bulletin-2002, November 2002

.Clement E. Ward, fiFeedl ot and Packer Pricing Behavior
presented at the Western Agricultural Economics Association Annual meeting, Jalgast 1,2007.

%2 Blair & Harrison,Monopsony: Antitrust Laws & Economigs88et seq

16



Yet, processors can allow plants temporarilysiip or to run slow, in order to push down
the cost of goods. \Wém packers or processors have more capacity to manipulate the flow
of product from the field to the table than do producers, they have market power.

Abused market power drives costs down, and prices up, for the processor. This
means prices go down féarmers and costs go up for consumers. Blair & Harfison
recognized thisno s t predictabl e bsitsoi nbees sa bbueshiawe .oor

not recognize this phenomenon.

The GAO Report Relieson Agedand Incomplete Data

Presumabl vy, t h evas @A ©ubs onctlheagstatue and impact of
concentration in agricultural markets at the current time, and not 20 years ago. But, the
publications GAO used are largelyage8.o i s t he Reportdés econon
it displays any such logic.

Academic studies cited by GAO were generally based on old data. For example, GAO
cites one beef study based on data from 1970 to 1992 and another study based on data
from 1988 to 1991 (p. 28). The GAO Refiod n e w & sidw 1dyedrsaold Much
has changedduring the intervening period, including a substantial increase in
concentration and adoption of business practc@serbatinghe concentration problem.

The inflation adjusted far+to-retail spread for beef has increased by aboupé&tsent

since the ed of the data period used in the referenced stddisis increase is totally

l nconsi stent with GAOG6s c absendedi smarketrpowerf eff
exertion. Reliance on lyearold data to study agultural markets produces results fully

as unreliable as would be attained by studying the U.S. Housing Market today with data

sets derived from the early 1990s.

% 1d., p 90.
Based on the same data used for GAO6s chart on p.20,
spec cuts of meat, so there is no qualitsgrges over the data period.
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Equally troubling is the fact the GARQeportdoes not mention captive sujgdin
the beef industry® Much evidence tends to provéet claims of independent cattle
feeders that packers use cattle committed to them under future delivery arrangements, or
captive supplies, to manipulate cash market prices for slaughter cattle. Empirical studies
all show a strong, statistidalsignificant negative relationship between captive supply
and cash price.

GAO asserts thathanges in consumer preferences, such as demand for quick, easy
to-prepare processed foods, may explain much of the current trends in the declining share
of consumer spendin An element of truthexists inthis blanket statemenbutit is not
true of many of the price and margin dat
carefully constructed some of their price margin data (e.g. beef, pork, chicken, fruit and
vegetables foat home consumption) to be for a fixed bundle of goods. As, sheke
series do not reflect quality changes, and it is incorrect to attribute any declining farm
share shown by these series to quality changes.

The GAO Report states 1 On e e x peeincteasssani concehtratrot would
continue to generate ef fThisgimgorantyobsgnatiomis an d
not rooted in economic logic or the scientific method; it is a quotation with no supportive
Aproof 0. The fure@ecoldiecnamdihasina ptace miafEcial Report
to members of the United States Congress engaged in {paisad inquiry GAO was
selective of literature and tliexpert® cited. It did not rely on primary sources. From
a research perspective,theGAs wor k in far from compl ete.

GAO did examine some USDA ERS data concerning markets for beef or pork.

But not all of it*® It did not examine dairy products and looked only superficially at
poultry. But not thoroughly. GAO blindly acceptpderreviewed articleshough they

do not exploregoublicly available datdor manifestations of market power exertithrat

% See Market Structure of the Livestock Industigstimony of Dr. Robert Taylor to US House of Representatives
Committee on Agriculture, Subcommittee on Livestock, Dairy and Poultry (April 17, 2007).
®¥The aut hebymasketamlysis ef markets for major agricultural products appeeas
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aretoo subtle and complex to be captured by aggregatesimes dataf the kind that
typify publishedacademic studies. dademic studiesend to generate false negatives
becaus@cademic and statisticatiteria may be inappropriate; yet the studessd to rely
only on quantitative datand to ignorequalitative evidence of market power exertion
and causality factors

The General Accountingffice was unable to conclude that concentration in
agriculture markets adversely affects price. Specifically, G&ared it could not find
clear proof that market concentration red:!
Perhaps, GAO askedeh wr ong questi on. Why is i1t i mp
fraction of the retail dollar 1is increasin
Is unknown? In other words, the focus must be on profit, not on a fraction of gross.

Evenr esponding to the wrong que Reporasn, t he
i ncorrect. GAOOGs i nt erigrnectoartrieccnt .of Tahvea iplra
escalated,particularly in the last few yearsyhile its fraction of the retail dollar
undeniably fell during the time period from 1917 through 2807GAO data did not
include current information, and it did not include information from a longer term. GAO
relied heavily ondata from1992 through 1997, a dozeand moreyears ago and a
shapshoonly of five years duration.

Famers and ranchers are going out of business lasid dperations are being
consolidated® The consolidated survivors try to achieve economieszefte continue
because profits are generally not improving. In row cropdpection, government
payments are increasingly important. As the 2009 Farm Bill proved, crop production
subsidies are central to agriculture in the United States. As a result, production of corn,

as astapleinput for beef and pork productiors extensve. Corn is available to livestock

37 Blair & Harrison,Monopsony, supra.
% Secretary Vilsack routinely cites ag census data showing the loss of farmers and ranchers exceeding 80,000
during the past decade. Jeeral American At A Glance2008 ers.usda.gov/publications/EIBAE1B40.
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producers at relativellpw costs® Even so, low cost corn is still expensive compared to
selling prices beef and pork producers realize for their finished products.

Auction theory along with substantial empirical pro@xplains this differencby
demonstrating that the present day sale process as it now occurs is not occurring at arms
length, with a willing buyer and a willing seller under relatively equal compulsions to act.

This is objective and widely known, nowa historically, to participants in the auction
process. Victims of monopsoni stsé abuse o
dairymen, but more broadly, as history proves, monopsony also harms art and antique

markets, and even the market for U.S.abugy Bills*

GAO Ignored the Impact of Cartels

The GAO Report ignores cartels, particularly international cartels, in agricultural
and food industries. Atudy by Connor and Helmers 516 modern privatdi h acrodr e 0
cartelsthat were subject to governntesr private legal actiorover 19902008 provides
compelling evidence about the extent of collusibEach cartel had participants with
headquarters in two or more nations. Sales affected by international cartels convicted by
2008 rose from less that $2lton in 2000-04 to almost $14 trillion in 20088 as shown

in Fig. 2 below*?

¥ 1d.

0 Supra,n. 53.

“John M. Connor, and C. Gustav Hel mers, fSt2a0t0i5s,t0 cs
AmericanAntitrust Institute Working Paper no. @4, January 10, 2007See al s o, John M. Conno
Antitrust Portrayed: Pri vat e AmaricamAntitaugt ingtitotea WorkbgPapee | s f r o
No. 0906, September 1, 2009.

“|bid. Slide 10.
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Fig. 2. Huge Increases in Known
by International Cartels Convicted by 2008
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Note: by Year cartel detected

M

Median cartel overcharges were 24 percent of affected sales. Connor and Helmers
identified 14 cartels in the agricultural and forestry raw materials industry and 39 in the
food, beverage, and tobacco products industry. Many of the other cartels identified by
Connor and Helmers indirectly impact food and agriculture in the United States.

Recent statistics reported by an American Antitrust Institute panel show that cartel
discoveries are increasing, with 50 international cartels identified anfitidtyvate
cartels have been compared to economic cafi€@hO was asked to study the effects of
concentration, but failed to note collusion, much less its extent and alarming. trend

Concentration statistics can mask collusive behavior. When firms collude, the industry

43 American Antitrust Institute Breakm Session Summary, August 8, 2009. Availableh&p://www.anti

trustinstituteorg/Archives/breakout_session_international_cartels.ashx
“Connor, Jo@GartMel BWMhoicement b yTheCompetilidhlaw RAVie®Ap pr ai s a |
2008).
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HHI should be 10,000, the maximum value, and not the value based on individual
market shares of colluding firms.

Fig. 1 above shows a dramatic increase in carteliggthile Fig. 3 below shows
a substantial decline in DOJ activityDOJ as well as GAO has not been protecting

consumer interests.

Fig. 3. Number of Corporations Fined,
U.S. Dept. of Justice, 1990-2008
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Failure to consider the impacts of cartels and their national and international impacts on
agricultural markets is agnificant omission from a thorough analysis. This failure also

compromises the GAO Report.

> Sone of the decline shown is a refocus away from small ginireg cases with large numbers of firms involved
toward traditional price fixing with fewer firms per cartel.
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Tradeoffs and Decision Making

Tradeoffs are central to economic thinking. Economics, narrowly defined as it
tends to be in contemporary academic circles, corsidaly the tradeoff between
increased market power and increased efficiency. This narrow view needs to be replaced
with a broad view: consolidation and integration of the economic system has progressed
to the point where we have silently given up substhettonomic freedom and economic
opportunityy the American Dreafh for meagergains in narrowly defined economic
efficiency. Is it worth it?

All in all, the GAO Report discloses methods and research that are not
sophisticated and would not be likely tospaa routine peer review of theepord s

research methodologiés.TheRe port 6s concl usions are si mpl

lll. The Status of Agricultural Markets
WhenAmer i cads f ar nseak $o bayreededrinputsclikeeseeshd

fertilizer,*’ they are confronted with concentrated markets and exploitative sellers. As
sellers of harvested goods or markeddy livestock, they have few, or no, choices of
prospective buyers. Both ends of the processing furictiaw goods procureemt and
final food productd are concentrated. Both are debilitating to food production
feasibility and both drive up consumer prices.

Consumers arepoorly served by existing market structures and practices
associatedwith the production and distributionf agricultural products. The spread

between theprice paid to the farmer and the price paid by the consumer insragse

6" The authors of this paper subjected it to peer review by agricultural and acaemamists, and recognized

antitrust lawyers before its publication. This paper was also reviewed by actual producers. More than 20 persons
served reviewing roles.

7 . . . .

Seed prices have increased about 5% a year over the last several years. MarRidib&ates (WhyPrices are up), FARM
INDUSTRY NEWS, Sept. 1, 2007vailable athttp://farmindustrynews.com/seed/traitrapgces/. Potash is an important
fertilizer and example. Its price increased almost 300% between January 2004 and January 2008. Orieptdsc.,

http://www.potashl1.com/s/Prices.asp
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concentration confirms gairs bothfood processing and retailif§even after adjusting
for increased processing of faodcEfficiercies, if any, are not reflected in lower food
costs Increased concentration in the chain of buyg@mgcessors, and retailers has
undoubtedly contributed to the increased cost of food évesome processors and
retailers claim they are not making sigo#nt profits. This suggests increased
concentration results in higher pricebut also produces economic inefficiency.
Reducing he hidden foodi t awxll @ot eliminateall upward pressure on pricds will
reduceavoidablepressures on prices and prdateosnsumers fronexploitation.

The American Antitrust Institute summarized the effects of concentration in ag

markets, but cautions against ill conceived, unstudied regulation:

Free and open markets are generally the best institutional structure for
achieving all theimportant goals of economic policy: efficiency, dynamic growth,
equitable allocation afesources and equal opportunity for all participants. Where
markets are unconcentratedth many buyers and sellers, there is a strong
tendency for efficiat, workable, and faimethods to develop as a result of the
interaction of many participants all seekingeutral and open market place.

But no such inherent tendency exists in markets [with$ubstantial
difference insize between buyers and sellersl @ne side of the market is also
highly concentrated Moreover, when one side of the market has significant and
persistent advantagesimformation or any other important element related to the
transactions, there will bacentives for manipulative mieet conduct. Thus, there
is a grave danger that strategmnduct will shape such markets and frustrate the
goal of an efficient, open, fair aratcessible marketplace.

When markets lack the inherent tendencies to create desirable conditions,
the law canplay a vital role in defining rules that reduce the capacity of some
actors to engage in strategic conduct and restore greater balance among the
participants. The statute books contain many such laws, including ones regulating
credit, insurance, productfssy, job safety, franchising of various kinds (e.g., gas
stations, fast food, automobile dealerships), energy markets, and securities
markets.

4 . . . . .
8 SeeUSDA Economic Research Service, Data Sdistorical monthly price spread data for beef, pork, broilers, turkeys, and
eggs(updated Feb. 20, 200&yailable athttp://www.ers.usda.gov/Data/MeatPigmeads
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The markets for agricultural commodities provide a textbook illustration of
how law andregulations can eithdacilitate or frustrate the accomplishment of
the goals of arfficient, transparent, and equitable market context. Antitrust law
enforcement over theast eight years has failed to deal effectively with either the
substantial structural changew the expoitative and exclusionary conduct
manifest in both the input and outpnarkets that farmers fad®.

The decayed condition of Amer i can

grasp. Evidence of the decay is ubiquitous, but not intuitively perceptdymptoms of

di stress are accumulating freely along

For

exampl e, once among the nationos

includes seven of the poorest counties in Amefica.

agr.i

t he

i Cc he

A generalizedear of reprisal against producers who dare to speak about hostile

market conditions, makes evidence hard to gather, and market power of a few easy to

wield>* Things Americans were taught and still wish to believe about the American

economy loosely called Af r ee mar ket 8 do natmeddilyificimgthet al i s

present reality. A manipulated market is not a free market.

for economics. No one would drive a modern hammgsnachine with only four moving

Centr al to the concentration evidence i

parts across a field to gather the crop. Yet, in significant sectors of the agricultural

economy, four or fewer processing firms are dominant. This is true of seed genetics, beef

slaughter, pork slaughter, dairy procegsirand poultry slaughter and production.

Concentrated banking resources add to the problem. They hobble farmers, making it

more complicated for small producers to finance operations and provide multiplicity, and

necessary complexity, for a safe food dypgystem. (Fig. 4) USDA data, breaking out

““ The Next Antitrust Agenda: Th e Réporom CompgeitionAalityitatheu st | n .

44th President of the United Stat€) 8, Agriculture,a yeatlong effort of 11 AAl Advisory Board committees.

www.antitrustinstitte.org/archives/files/Food%20Chapter%20from%20%20AAl1%20Transitio R&@0rt 100520082051.pdf

http://www.censugjov/hhes/wwwi/saipe/poorcty.html See, Profiles Of Poor Counties: Some Empitica

EvidencePatrick Cardiff, US Census Bureau/HHES/SAIPE FB®5, WashDC 20233

51

of

OCM Committee members have conducted interviews with potential withesses harmed by beef and pork
slaughterhouses and by poultry integrators. They have personal experngnte fears, phobias and unwillingness

prospective witnesses to Acrosso the slaughter house
alternative markets against them.
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the cost of marketing farm goods, proves the pSifrocessor profits skyrocket, while

consumers pay more and producers earn less.

Fig. 4. Components of the marketing bill for domestically produced farm food
Corporate

Total Intercity rail profits Total

consumer Packaging| and truck Fuels and | before marketing
Year | expenditures | Laborl | materials | transportation | electricity | taxes Misc.2 | bill3

Billion dollars
1967 | 91.6 25.9 7.3 4.3 -- 3.4 21.5 62.4
1968 | 96.8 28.0 7.6 4.5 -- 3.6 22.2 65.9
1969 | 102.6 30.4 7.9 4.6 -- 3.6 21.8 68.3
1970 | 110.6 32.2 8.2 5.2 2.2 3.6 23.7 75.1
1971 ] 114.6 34.5 8.5 6.0 2.4 3.9 23.2 78.5
1972 | 122.2 36.6 8.9 6.1 2.5 4.0 24.3 82.4
1973 ] 138.8 39.7 9.4 6.4 2.8 5.4 23.4 |87.1
1974 | 154.6 44.3 11.8 7.5 3.7 6.1 24.8 98.2
1975 | 167.0 48.3 13.3 8.4 4.6 7.1 29.7 111.4
1976 | 183.3 53.8 14.5 9.1 5.0 7.7 34.9 125.0
1977 | 190.9 58.3 15.1 9.7 6.0 8.0 35.6 132.7
1978 | 216.9 66.2 16.6 10.5 7.1 9.9 37.1 147.4
1979 | 245.2 75.2 18.6 11.8 8.2 10.0 42.3 166.1
1980 | 264.4 81.5 21.0 13.0 9.0 9.9 48.3 182.7
1981 | 287.7 91.0 22.6 14.3 10.0 9.7 58.4 | 206.0
1982 | 298.9 96.6 23.7 14.7 11.0 9.4 62.1 217.5
1983 | 315.0 102.4 | 24.7 15.4 11.7 9.6 65.9 229.7
1984 | 332.0 109.3 | 26.2 15.9 12.5 9.6 68.7 242.2
1985 | 345.4 1156 | 26.9 16.5 13.1 10.4 76.5 259.0
1986 | 359.6 1229 | 27.7 16.8 13.2 10.3 79.9 270.8
1987 | 375.5 130.0 | 29.9 17.2 13.6 11.1 83.3 285.1
1988 | 398.8 1379 | 32.6 17.8 14.1 12.0 87.5 301.9
1989 | 419.4 145.1 | 35.2 18.6 14.8 12.9 89.0 | 315.6
1990 | 449.8 154.0 | 36.5 19.8 15.2 13.2 104.9 | 343.6
1991 | 465.1 160.9 | 38.1 20.4 16.3 15.2 112.6 | 363.5
1992 | 474.5 168.4 40.1 20.6 16.7 15.7 107.9 | 369.4
1993 | 489.2 178.0 | 40.9 21.2 17.2 18.1 104.2 | 379.6
1994 | 512.2 186.1 | 43.3 21.8 17.9 20.9 112.6 | 402.6
1995 | 529.5 196.6 | 48.2 22.3 18.6 19.5 110.5 | 415.7

2 http://www.ers.usda.gov/Data/FarmToConsumer/Data/compstadte. htm
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1996 | 546.7 204.6 47.7 22.9 19.6 20.7 109.0 | 424.5
1997 | 566.5 216.9 48.7 23.6 20.2 22.3 112.9 | 444.6
1998 | 585.0 229.9 50.4 24.4 20.7 25.5 1145 | 465.4
1999 | 625.3 241.5 50.9 25.2 22.0 29.2 134.3 | 503.1
2000 | 661.1 252.9 53.5 26.4 23.1 31.1 150.8 | 537.8
2001 | 687.5 263.8 55.0 27.5 24.1 32.0 155.1 | 557.5
2002 | 709.4 273.1 56.8 28.4 24.9 33.0 160.7 | 576.9
2003 | 744.2 285.9 59.5 29.7 26.1 34.6 168.2 | 604.0
2004 | 788.9 303.7 63.1 31.6 27.6 35.5 1719 | 633.4
2005 | 830.7 319.8 | 66.5 33.2 31.6 37.4 184.4 | 672.9
2006 | 880.7 341.0 | 70.5 35.2 33.5 39.7 197.6 | 717.5
-- = Not available.

YIncludes employee wages or salaries and their health and welfare benefits. Also includes estimated earnings of proprietors,

partners, and family workers not receiving stated remuneration.

“Includes depreciation, rent, advertising and promotion, interest, taxes, licenses, insurance, professional services, local for-hire
transportation, food service in schools, colleges, hospitals, and other institutions, and miscellaneous items. Data for 1967-69 also

include fuels and electricity.

*The marketing bill is the difference between the farm value and consumer expenditures for these foods at both food stores and
restaurants. Thus, it covers processing, wholesaling, transportation, retailing costs, and profits. Some historical data were revised.

Source: Calculated by ERS based on data from government and private sources.

To

be sust ai

nabl

e
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thousands and thousands of movpagt® in each of its major sectors. None can be so

large as to cripple the entire sector if it fails.

Thousands of parts, with hundreds

advancing quickly, others advancing apace, all while dozens fail, all on a continuous

basis, keeps each economic sectesp, sharp, and competitive. The U.S. Small Business
Admi ni

strat

onos

Chie¥

Small business drives the Amec a n
Chief Economist for the Office of Advocacy in a press release. Main Street
provides the jobs and spurs our economic growth. American entrepreneurs
are creative and productive, and these numbers prove it.

Economi

st

supplies

e cqaid @rm@hadd Moutray,

Small businesses are job creators. Office of Advocacy funded data and
research shows that small businesses represent 99.7 pdr@hftirons,

they create more than half of the private #fiamm gross domestic product,
and they create 60 to 80 percent of the net new jobs.

%3 http://usgovinfo.about.com/od/smallbusiness/a/sbhadrives.htm
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In 2004, there were an estimated 23,974,500 businesses in the U.S. Of the

5,683,700 firms with employees, 5,668080ere small firms.

Reducing any significant variable in the process to levels of concentration like
those seen in Americads major agricul tura
system. Concentrated agriculture, food processing, and food retagirsgr@ous threats
to economic well bei ng. Loss or destruc
company and chicken company would leave the nation with a woefully inadequate meat
supply, likely resulting in mass panic by the public.

Failure tocup one firmds near monopol i st hol
genetic traits for seeds for major U.S. crops, threatens to topple all sources of competing
seed supply and place a single company in near absolute control. Even research about

seed is controlledn August, 2009Scientific Americameported:

Research on genetically modified seeds is still published, of course. But

only studies that the seed companies have approved ever see the light of a
peerreviewed journal. In a number of cases, experimetist had the

implicit go-ahead from the seed company were later blocked from
publication because the results were r
understand that it is not always simply a matter of blanket denial of all

research requests, which is badn ough, 0 wr ot e El son J .
entomologist at Cornell University, in a letter to an official at the
Environmental Protection Agency (the body tasked with regulating the

environment al consequences of genetical
denialsand per mi ssions based on i ndustry pe
Ohostil ed a particul ar -enhaneemdnt] s t ma y

techndl ogy. o
Such a narrow genetic base, with control so tightly held that research is viewed

by many as censored, crestovert vulnerability for U.S. food production, crop

development, and consumer food prices. These same factors also make the U.S. more

Do Seed Companies Control GM Crop Resear&tfentific American (Aug 13, 2009).
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susceptible to bioterrorism. Semen for artificial insemination of cows and swine also
suffers from controlled ownership a highly concentrated markt.

Uncovering the patterns underlying the market power realities and consequences
of concentration, in addition to unmasking flaws in the GAO Report, are the principal
tasks of this publication. Unlike the GAO Report, tieidguishing premise of this work
Is that the market structure problem now confronting American agriculture originates

from pro-business policies that do not deal fully or fairly with producers or consumers.

V. Concentration Has Achieved Alarming Levels in American
Agriculture. Retailing Has AlsoGrown More Concentrated.

The United States Department of Agricul
reported, I n 2001, regarding certain def|
concern and what constitutes an °“fdedcrbéedatiee nt o
economic fallout from actions of a concentrated industry that restricts output. ERS used
a familiar economic chart, Fig. 5, t hat [
marketplace:

* StarmerCor porate Power in Livestock Producti ories THow | t 6s
Agribusiness Accountability Initiativewww.nffc.net/Learn/Fact%20Sheets/AAlCorporatePowerinLivestock.pdf
% AIB No. 763, March 2001.
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Fig. 5. Classical View of Effects of Market Power on Consumers and Producers

As |l ong ago as eight years ago, the USD
commercial seed industry in the 1990s involved rapid consolidation as smalter se
companyandplaftr eedi ng operations were pur’chased
Since then, scores of additional acquisitions have occurred, and today a single company,
Monsanto Corp, dominates the seed indu¥try.

USDA monitors trends in cono@ation in livestock production and meat
processing and considers its implications for agriculture and rural America. The Packers
and Stockyards Act of 1921 (P&S Act) prohibits anticompetitive behavior and unfair
trade practices in the marketing and pr@enent of livestock and poultry and provides
financial protection for livestock sellers. High levels of concentration ameot per se
violations of the P&S Act. Buthigh concentration indicates a high leeéimarket power
in a few firms. High levels ofconcentration also establisthat monitoring for

anticompetitive behavior i s warranted.

> d.
% Engdahl, Seeds of Destructioglobal Researct2007).
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Stockyards Administration (GIPSA) administers the P&S #Awatl the grain inspection
service>®

Although concentration among thedustries that procure slaughter livestock
increased in the last 25 years, it remained relatively stable in recent yearsfirfgour
concentration in steer and heifer procurement rose from 36 percent in 1980 to 81 percent
in 1993, but since 1993 has renm&infairly constant. Fotfirm concentration in hog
procurement rose from 34 percent in 1980 to 55 percent in 1996, remaining at about that
level until moving to 64 percent in 2003 and 26B4Fourfirm concentration in sheep
and lamb procurement rose frd6 percent in 1980 to 77 percent in 1988, but decreased

to 57 percent in 200&.ig. 6, summarizes the data:

Fig. 6. FourFirm Concentration Ratio for Select Years.

Industr 1980 1995 2003 2004
d (%) (%) (%) (%)

Steer and heifer 36 81 80 80

slaughter

Hog slaughter 34 46 64 64

Sheep and lamb

slaughter 56 72 65 57

The concentration statistics fig. 6 refer to seller side market concentration,
which often grossly understatésiyer concentration inregional markets for slaughte
animals.

Concentration may increase because of mergers among independentofirms,
because plants become larger. Over the last 25 years, large plants have become vastly

more important in slaughter industries, as evidenced by two different measuressmnt ba

%9 GIPSA authority and responsibilitgi defi ned in sever al di stinct | aws. Th

http://www.gipsa.usda.gov/GIPSA/webapp?area=home&subject=Ir&topic=landing

9 Mary Hendrickson and William Heffernagoncentration of Agricultural Markets, April 200@ownloadableat
http://nfu.org/issues/economplicy/resources/heffernaReport

See also, Mollie M. Taylomarket Concentration Statistic®CM Newsletter, June 2005.
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GIPSA data sort cattle slaughter plants by size; the largest plants slaughter more than half
a million cattle in a year, while large hog plants slaughter more than a million. The
definition of Al argeodo can c haelgreportecattle r t i m
plants that slaughtered more than a million animals until 1987; by 1997, 14 plants were in
that newly established category.

What GAO and its cited academics Il ump
careful consideration. Part of wthia called an efficiency gaina decrease in unit c@st
may not come about because of increased productivity but because of lower inflation
adjusted wages paid by processors and retailers (see Fig. 7). For livestock processing,
plant efficiencies (of sizeqre often used to imply that mufilant firms are efficient.
Certainly, some of the larger beef and pork plants are more efficient if one does not
consider adverse impacts on small communities, but this does not mean there are multi
plant efficiencies. Mrket power arises not only because of plant size, but because a
single Ahead buyero is responsible for al

controlled by a single packer, even if they are geographically distant from one &hother.

® The fiHemdl Bwmgrdi nates buyer activities, establishes
person often simply sets the price. There is much evi
setter (leader) and others merely follow.
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Fig. 7. Average Weekly Earnings for Animal Slaughter Plant Workers,
Including Overtime. BLS Data Adjusted for Inflation (in 2009 dollars)
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USDAGO s hawva damgersus levels of concentration in beef, slaughter, and
sheep, and predicted in 2006 more concentration could be expe@eticentration was
SO great at the time the USDA summarized the 2008 Farm Bill Forum, that it was able to
discern widespreadgoncern. Concentratierelated concerns included termination of
subsidies for factory farms, a need to limit corporate farms and encourage entry into
farming by young farmers, restrictions on agribusiness influence, reinstatement of the

MandatoryPrice Reporting Act, a national ban on packer ownership of livestock, an end

%2 usda.gov/documents/agricultural_concentration.
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to vertical integration, particularly in animal agriculture, and more stringent enforcement

by GIPSA®

In beef alone, the dangerously shrinking share of the retail dollar to reach the

far mer or rancher 1s readily p chowstheyasnd

gr aj

to-retail price spread. This chart plots the difference between what beef consumers pay in

at the retail meat counter and what the farmer receives. Values ploted Bishow the

gross margin extracted by beef processors and meat retailers. Time is depicted on the

horizontal axi$*

Fig. 8. Farm-to-Retail Price Spread for Beef
(in constant 2009 dollars)
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% d.

% Source: R Taylor, Auburn University, from USDA data.
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Fig. 9 shows what cattle feeders receive for slaughter animals, expressed on a

dressed (not live) weight basis, adjusted foraitidin.

Fig. 9. Net Farm Value of Beef
(in constant 2009 dollars)
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In 2007, University of Missouri Sociologists described the concentration ratio for
the top four firms in specific industries, namely beef and pork production, broiler and

turkey productions, and dairy production, as follotig (10):°°

% Mary Hendrickson and William Heffernan, Concentration of Agricultural Markets, April 2007, downloadable at:
http://nfu.org/issues/econacapolicy/resources/heffernaReport
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Fig. 10. Selected Concentration Ratios in Food and Agricultural Markets
Industry Concentration Companies Comments
iy wal-- AOOh + O1 CAOh
= 0,
Food Retailing CR5=48% Safeway, Ahold
Tyson, Cargill, Swift & Co. (JBS),
0,
Beef Packers CRA4=84% National Beef Packig Co.
Five Rivers (Smithfield and
ContiBeef), Cactus Feeders, Inc., Most are captive to
200,
Beef Feedlots CRA430% Cargill (Caprock Cattle Feeders) Beef Packers
Friona Industries.
Pork Packers CRA66% gr;rlé?l?eld, Tyson, Swift & Co. (JBS)
Pork Production CR4=32% Smithfield, Triumph, Seaboard
Corp., lowa Select Farms
Broilers CR4=59% 0BT COEI S0 0OEAA
Sanderson Farms
Butterball LLC, Hormel Foods
=550, !
Turkeys CRA=55% (Jennie O Turkeys), Cargill, Sara Leg
Soybgan CR4=80% ADM,Bunge, Cargill, Ag Processing
Crushing Inc.
Fluid Milk CR4=43%
Phosphorus . 0
Fertilizer CR1=60% ICM Cargill owns 67% of
i ICM
(domestic)
Corn Seed CR2=58% Monsanto, DuPont
Seed Cotton CR1=96% Monsanto

Retailing data is not cited extensively. It is a brodujestt appropriate for separate
treat ment beyond this publicationbés scope
USDAGOGS Economic Research Service Reporte
expanded into developing countries and the top 15 congpacmunt for more than 30
percent of gl ob®l super mar ket sales. 0

Market power of food retailers is magnified by mass purchasing. For large chains a
single persod called a category capt@inmay purchase all of a particular item such as
meat sold by the clra This business practice amasses tremendous buying power in the
hands of a few. Another retail grocery business practice placing a small supplier at a

competitive disadvantage is a #Aslotting

% www.ers.usda.gov/Briefing/GlobalFoodMarkietduly 23, 2009)
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visible location. Small suppliers often do not have the wherewithal to pay large slotting
fees demanded by large food retailers.

The GAO Report makes no mention of category captains or slotting fees, yet both
are recognized by academics as well as market participantacE@s that may be anti
competitive

V. Farmers and Other Producers Do Not Receive a
Proportionate Share of the Retail Dollar.

Farmers receive a shrinking share of the retail food dollar, and the portion they
receive will not sustain themlUSDA published data indicateapidly increasing farm
retail price spreads along with deteriorating farm value for a fixed market basket of goods

for athome consumption. These indices are shown below in Figk331

7 www.ers.usda.gv/Publications/AgOutlook/AOTableguly 2009)
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Fig. 11. Inflation Adjusted Farm Value, Retail Value, Farm-to-Retail Spread, and Food
Marketing Cost Indices

Food

Farm-to-retail Marketing Cost
Year spread Farm Value Retail Value Index
1967 104.9 119.9 110.9 86.0
1968 103.5 120.7 109.2 89.1
1969 100.9 125.4 109.0 89.1
1970 103.0 118.4 108.1 89.6
1971 101.3 113.6 106.2 90.9
1972 100.5 119.6 107.6 93.5
1973 101.3 153.1 117.1 93.9
1974 107.5 148.0 121.7 96.9
1975 107.8 141.2 118.9 99.4
1976 107.1 126.5 114.2 101.9
1977 103.9 118.8 108.9 103.3
1978 104.2 127.2 113.4 104.2
1979 106.1 126.8 113.0 104.0
1980 102.0 117.7 106.8 103.9
1981 101.2 110.0 104.5 104.6
1982 101.5 102.6 101.5 103.6
1983 100.4 97.4 99.4 103.1
1984 99.1 100.1 99.1 102.6
1985 100.4 89.2 96.7 99.8
1986 102.1 86.6 96.6 96.9
1987 105.6 85.4 98.6 95.0
1988 105.7 84.5 98.1 94.3
1989 108.1 86.3 100.9 93.3
1990 111.0 86.5 102.6 91.4
1991 113.1 77.8 100.6 89.5
1992 111.9 73.4 98.4 88.4
1993 112.1 72.7 98.3 87.9
1994 114.0 68.1 97.8 85.2
1995 114.8 67.6 97.8 84.8
1996 114.8 70.8 99.5 83.7
1997 117.7 66.0 99.7 83.2
1998 119.6 63.2 100.0 83.2
1999 122.8 59.0 100.4 82.3
2000 122.1 56.3 99.1 82.9
2001 121.7 60.0 100.1 82.3
2002 123.0 58.0 100.2 82.4
2003 122.6 60.0 100.7 82.2
2004 122.9 65.9 102.9 81.8
2005 122.5 62.6 101.5 82.4
2006 122.1 59.3 100.1 82.3
2007 119.7 68.6 101.8 82.7
2008 124.1 68.5 104.6 84.3
2009 132.5 57.5 106.2 83.4
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Figs.12 and 13 show inflatiemdjusted farm value, retail cost and price spread for
selected food groups.

Fig. 12. Inflation-Adjusted Farm Value, Retail Cost and Farm-to-Retail spread for Selected Food Groups.

Processed fruits and vegetables Fats and oils Cereals and bakery products
Farm-to- Farm-to- Farm-to-
retail retail retail

Year Retail cost  Farm value spread Retail cost  Farm value spread Retail cost  Farm value spread

1967 107.9 98.9 110.9 110.9 113.9 110.9 101.9 161.8 95.9
1968 109.2 109.2 109.2 103.5 100.6 103.5 100.6 149.5 94.9
1969 106.3 106.3 103.6 98.1 95.4 98.1 98.1 141.8 92.7
1970 100.4 95.3 103.0 97.8 110.7 95.3 97.8 144.2 92.7
1971 101.3 93.9 103.7 103.7 121.0 96.3 98.8 140.8 93.9
1972 100.5 95.7 100.5 102.9 100.5 102.9 95.7 143.5 88.5
1973 99.0 96.8 99.0 105.8 148.6 90.0 99.0 202.6 85.5
1974 109.5 121.7 107.5 144.0 251.4 105.4 115.6 263.6 97.3
1975 113.3 122.6 1115 143.1 180.2 128.2 117.0 196.9 105.9
1976 108.9 110.7 108.9 114.2 138.8 105.4 108.9 151.1 103.6
1977 107.2 97.3 108.9 1171 156.7 102.3 103.9 118.8 100.6
1978 108.8 134.9 102.7 119.6 150.2 107.3 104.2 127.2 101.2
1979 106.1 125.4 102.0 115.7 146.0 103.3 103.3 130.9 100.6
1980 100.7 117.7 95.9 108.0 116.5 105.6 102.0 134.7 98.3
1981 101.2 116.6 97.9 108.9 110.0 107.8 101.2 121.0 99.0
1982 100.5 103.6 100.5 99.4 82.9 105.7 100.5 99.4 100.5
1983 98.4 93.4 100.4 97.4 96.4 98.4 100.4 101.4 99.4
1984 100.1 103.0 99.1 103.0 119.3 96.2 100.1 99.1 100.1
1985 99.4 109.7 96.7 101.3 96.7 103.2 100.4 87.4 102.2
1986 95.7 93.0 96.6 96.6 69.3 107.6 101.2 69.3 105.8
1987 95.9 97.7 95.1 95.1 65.1 105.6 101.2 62.5 106.5
1988 99.8 115.8 94.7 95.5 87.1 98.9 103.1 78.6 106.5
1989 100.9 106.5 99.2 97.6 77.5 105.7 106.5 82.3 110.5
1990 101.8 110.2 98.7 96.4 81.9 101.8 107.1 69.6 1125
1991 95.5 89.6 97.7 96.9 72.0 105.8 107.2 62.4 113.1
1992 95.5 91.9 96.2 92.7 66.3 101.9 108.3 67.0 114.0
1993 91.4 74.1 96.2 90.0 74.8 95.5 108.7 63.7 114.9
1994 91.1 76.2 95.1 90.4 85.0 92.4 110.6 69.5 1154
1995 90.6 79.4 93.8 89.9 79.4 93.8 110.2 72.2 1155
1996 91.8 77.8 96.9 89.9 71.4 96.3 110.9 80.3 115.4
1997 92.2 72.3 98.4 88.5 67.9 95.9 110.9 67.3 116.5
1998 92.6 70.5 99.4 90.2 73.0 96.3 111.0 57.7 1184
1999 92.9 68.1 100.7 89.0 53.4 102.1 111.1 49.5 119.6
2000 89.2 61.8 97.7 85.6 47.0 99.8 109.4 43.7 118.5
2001 90.0 60.9 99.0 87.9 43.4 104.3 109.5 44.5 118.6
2002 92.4 61.4 102.1 86.4 51.0 99.5 110.1 48.0 118.8
2003 93.4 58.9 104.2 85.5 61.6 94.3 110.2 50.8 118.5
2004 96.9 66.4 106.5 88.8 68.0 96.5 109.0 54.9 116.6
2005 98.5 70.7 107.2 85.9 55.4 97.1 107.0 49.4 115.0
2006 99.8 69.5 109.3 83.2 50.5 95.3 105.7 55.1 112.7
2007 100.7 72.8 109.3 83.4 72.8 87.3 107.1 72.1 112.0
2008 106.2 76.6 115.4 91.4 96.3 89.6 113.8 88.8 117.2
2009 114.7 75.4 127.0 96.2 58.3 110.0 119.1 69.5 126.1
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Fig. 13. Inflation-Adjusted Farm Value, Retail Cost and Farm-to-Retail spread for Selected Food

Groups.
Fresh
Vegetables Fresh Fruit Dairy products
Farm-to-retail Farm-to-retail Farm-to-retail

Year spread spread Retail cost Farm value spread
1967 92.9 83.9 119.9 113.9 125.8
1968 94.9 92.0 117.8 115.0 120.7
1969 95.4 87.2 114.5 114.5 117.2
1970 97.8 85.0 115.9 113.3 115.9
1971 93.9 86.5 113.6 108.7 116.1
1972 98.1 88.5 112.4 110.0 114.8
1973 108.0 90.0 114.8 1171 1125
1974 109.5 93.3 121.7 123.7 121.7
1975 94.8 87.3 115.2 117.0 113.3
1976 96.6 84.3 117.7 124.7 112.4
1977 102.3 90.7 113.8 118.8 112.2
1978 105.8 101.2 113.4 119.6 108.8
1979 100.6 106.1 114.4 121.2 107.5
1980 98.3 102.0 110.5 116.5 104.4
1981 99.0 97.9 106.7 112.2 102.3
1982 97.4 100.5 102.6 103.6 100.5
1983 98.4 100.4 100.4 100.4 100.4
1984 103.9 99.1 97.2 95.3 99.1
1985 101.3 1134 95.7 88.3 102.2
1986 106.7 116.7 93.9 84.8 103.0
1987 112.7 128.5 93.3 81.9 103.9
1988 119.2 134.4 91.3 76.9 105.7
1989 123.4 142.0 93.6 79.9 105.7
1990 126.3 150.0 97.2 78.1 114.8
1991 130.0 156.4 91.8 66.1 115.3
1992 126.2 157.5 91.9 68.4 113.3
1993 131.5 155.0 89.3 64.4 112.8
1994 134.9 168.7 89.1 63.4 112.0
1995 148.3 176.5 87.3 60.4 111.6
1996 145.4 181.7 90.5 68.2 110.9
1997 145.8 183.8 91.0 61.0 117.7
1998 161.3 1914 92.6 69.3 114.1
1999 153.8 215.7 95.8 64.8 124.4
2000 156.7 203.4 93.3 57.4 126.4
2001 159.5 202.8 94.4 66.9 119.6
2002 164.9 202.5 93.5 54.3 129.6
2003 164.2 204.5 91.3 53.9 125.7
2004 169.5 197.4 95.4 66.6 121.9
2005 172.4 206.5 93.4 60.8 123.5
2006 172.6 209.4 89.9 50.5 126.3
2007 172.4 216.1 93.9 73.7 112.5
2008 177.2 218.3 97.8 67.6 125.6
2009 177.5 214.6 93.8 45.0 138.7
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What Do These Numbers Mean™ow Do They Take Their Toll?

Some scale for the problem might be helpful. A 1% change in the distribution of
cash from live cattle sales represents a distribution of the money for enoughocketd t
about 3.1 million people. This is roughly 250,000 head of cattle, or 5% of the cattle
furnished annually out of either Texas, or Kansas, or Nebraska, for slaughter. The 1%
change occurs with the concentrated processors who control 81% of the. markegs,
this means roughly 1 million animals, enough to meet the needs of roughly 3 million
people, are impacted. These are small, incremental fractions, but huge volumes, and they
have a massive impact on markets were active bidding has alreadytocomvirtual
standstill.

Simply, concentration is occurring at a precipitous rate while the segment of the
retail dollar passed back to U.S. food producers shrinks. This occurrence is undeniable.
The GAO Reportds tone t rlofemcetratiormi ni mi ze t h

While this comparison is telling, and discloses a prominent weakness in the
economyé6s structure, it proves mor e. A mo
story is known. Concentration begets cemication. As the bottlenecks in the supply
chain process become narrower and narrower, with monopsony power concentrated in the
hands of fewer and fewer processors, more and more pressure exists in the production and
retail sectors to consolidate. Thiseans family farms get bigger, ranches consolidate,
and on the other side of the processor bottleneck, retailers also become more
concentrated.

When an industry first starts to consolidate, economic efficiencies (economies of
size) are often the driving foe. But as the industry reaches a certain level of
consolidation, further consolidation is often driven by market power gains, not by
efficiency gains. Few familgized businesses can coexist where market conditions
forcefully challenge the production lelvof commodity suppliers to funnel their raw

goods through the remarkably concentrated controls of the companies identified above in
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each major agricultural product sector. The decline in numbers of farms and the limited

countervailing growth in hobby fen numbers, yields these undisputed facts:

Changes in the counts of farms by constioitar sales clag$rom 1982
onward are consistent with the trends in the counts by acreage class that
were discussed earlier. Only one sales class grew consistentltheves

year period. Large farms increased their numbers by 53,000, growing from
104,000 in 1982 to 157,000 by 1997. The share of all farms in this group
also grew, from 5 percent to 8 percent over the same period. Most farms in
the large farm group hadlea between $250,000 and $499,999, but the
number of farms with sales of agk $500,000 grew more rapidly.

The number of farms in the other sales classes declined in eacbansers

period, with the exception oferd ar ms wit

the number of farms declined from 1982 to 1987 and from 1987 to 1992,

but increased from 1992 to 1997. As showntables 3-1, most of the

increase from 1992 to 1997 occurred among "point farms," or farms with

sales less than $1,000 that might norgnakve sales that high and satisfy

the criteria necessary to be considered a farm. (See the box, Defining Point

Farms.) Because of this growth, farms with sales less than $10,000 now

account for half of all U.S. farnfs.

As an economic paradigm, ultimatetigis means huge farms, operated by an
overseer in close contractual contact with a processor are more and more likely to employ
workers for wages priced at a level sufficient to maintain the family minimally, but not
allow it to accumulate wealth. Weal#ltccumulation occurs only in ownership hands. A
new farmer needs to make friends with a packing plant executive to get a contract, or
have no market for his or her goods.

This economic phenomenon is orchestrated by commitment to efficiency, even at
theexense of security for Ame ffirstplalosdpby lehds o d s ¢
to a system of limited redundancies and significant size in which firms function in order
to supply basic food needs. It encourages circumstances in which a major fima failu

risks catastrophic destruction. Recent experience in American banking proves this. In

% USDA Agricultural Factbook 20002 (most recent data)
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food processing, as in banking, the parts of the economic machine are so big a failure
damages the entire machine to the point of limited utility and discernaltébilitg.®

This is not the American historical mo d e |
expected many small far ms, ranches, and f
would give rise to anothero6s hkei mtalh,j oavd @
would be change begotten by competition, not modification birthed by newly discovered
efficiencies’® Recalling their goals is useful.

Many fbasic freedomsmal andevenanidized ibussinessnt wi
economic model of freeenterprise, but entirely inconsistent with the big business
model”* The GAO Report fails to recognize any tension at all between the basic
freedoms model that defines American political idealism, and the size and concentration
paradigm that typifies Amearan economics. Recent evidence suggests whole scale efforts
by concentrated business to eradicate these freedoms because they introduce inefficiency.
Consider the growth of arbitration and the ubiquity of contractual provisions waiving the
right to trial by jury and providing for arbitration, choosing governing law, or selecting a
venu® even a distant venue disconnected with the transdctenthe place to
arbitrate’?

Consider too the reawakening of the fAda
governmetal rule as an alternative to federal control. Indeed, with one remarkable fell

swoop of congressional lobbying success, Aheerican Arbitration Agtcoupled with the

89 This problem is extensively researched at Engd&kkds of Destructioglobal Researc{2007) ISBN 9780-

9371472-2, focusing on the seeddustry and single firm dominance over seed for crops.e fiBi g Foodo pr ¢
is multi-faceted; it poses health risks, too and the public is aware this is so. See,
http://www.baltimoresun.com/news/opinion/oped/bplviewpoint24jul24,0,4628144.story

0 G WashingtonFirst Inaugural AddressT JeffersonLetter to Jean Baptiste Sdgeb 1, 1804, commenting on

economics after acquisition of the Louisiana Territory,

"The term Aefficientd or its forms do edihatbasigprpedans, i n t h
l' i ke speech, religion, press, t r i a |[Econoraic lkeiberties and e ndu c i v
Constitution Business Economicdan 1989.

2 The Attorney General of lowa collects and posts contracts packers am$gnprxdemand with producers, and
cautions producers to try to help them negotiate ter ms
point made here. Seéttp://www.iowa.gov/government/ag/working_for_farmers/contracts/index.htmi

43



supremac cl ause and t he Ador mant o commer ce
constitutioral open courts and jury trial guaranté&sGroups like the American Chamber
of Commerce, trade organizations of food processors, and organizations permitting firms
to join together in lobbying efforts and effectively conspire to discuss their needs on
levels previously thought to be utterly monopolistic, now assure business will get its way
by flaunting its contracts, combinations, and conspiracies to pass laws restraining trade, in
the halls of the United States Congress itSel€an there be any moregsificant proof
concentrated markets pose dangers to pric
organi zations, 0 where competitors join toi
lobbying?

The Center for Responsive Politics reported, on Jan@8ry2009, that U.S.
companies spent a record $3.2 billion on lobbying in 2008, while losing record amounts
of money and laying off workers. Among the largest spenders were finance, insurance
and real estate companies and their associations, namely: Tiloadla&ssociation of
Realtors, American Bankers Association, Private Equity Council, Mortgage Bankers
Association of America, Financial Services Roundtable, U.S. Chamber of Commerce,
Alliance of Automobile Manufacturers, Pharmaceutical Research Manudectaf
America, and American Hospital AssociatiBn. Others include organizations
exemplifying accumulated industry interests expressing sentiments designed to achieve
collective congressional results by pooling competitive information to procure lobbying
objectives, include: National Meat Institute, National Chicken Council, American Auto
Manufacturers Association, Ameri can Banke
Association (an organization consisting originally of producers, but now dominated by

packers), Meat & Poultry Promotion Coalition, and National Meat Association.

3 Perry v Thomas482 U.S. 483 (1987).

4 Cf., United Haulers Ass'n, Inc.®neidaHerkimerSolid Waste Management Ayt850 U.S. 330 (2007).

> See, Campaign Finance Reform: A New Era, Common Cause Agenda for Change January 2009,
http://www.commoncauserg/atf/cf/%7Bfb3c17ezdd1-4df6-92be
bd4429893665%7D/COMMONCAUSECAMPAIGNFINANCEREFORMAGENDAZ2009.PDF

® See, www.opensecrets.org/news/2009/01/washirigioinying-grew-two-threetwo.html
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Trade Association offices serve as mee
ideas, aspirations, and secrets, and to pool funds for political reasons. These Associations
become bared accounts, and shared staffs, dominant interests use to address issues in
concert.

Unf ortunatel vy, the GAO Reportdés narrow
impactful factors.

VI. The Monopsonistic Buyers Who Carve Up Ag Markets
Do Not Engage in Healthy Competition

The few companies dominating the agriculture markets discussed throughout this
publication claim to compete against one another. They do not. In fact, they use their
power, nationally and even internationally, to drive tthogists of goods down with their
absolute control over knowledge of their needs and their ability to supply needs from
sources outside the sphere of knowledge immediately accessible by American producers.
The imbalance of knowledge, coupled with controltloé procurement process and
dominance in the balance of market power, creates the problem of monopsony. This is a
dangerous problem. It threatens domestic producers, it drives them from business, and it
increases consumer prices. At the same time, nsmmyppower is a threat to political
stability.

The lessons of monopsony can be learned from history, though the GAO and
regulators of ag markets have not exhibited awareness of historical precedent as they
forge and execute policy. More than 2,000 yeags, corn farmers in Athens were
regulated by the Athenian Senate to protect local farmers against transportation of cheap
corn from Egypt. The problem was posed by the monopoly power of the Egyptian seller
of corn, Cleomenes, satrap of Egypt. As fabled American historian Will Durant

comment ed, AThe danger |l urking in this prc

" Cecil Torr,Rhodes in Ancient Time4,885).
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upon imported grain; hence her insistence upon controlling the Hellespont and the Black
Seaéand her disastrolfs expeditions to Egyp
Anci ent culturesdéd monopsonists provide
the presence of a thin market for produce, and market entrance with insufficient incentive
to purchase available products. Monopsony power peaseived, and the need to
combat it became a driving forceé&thdfirstit he ac
the world®® Regulation of livestock packers was a direct response to prevalent
monopsony power, in markets far less concentrated thae #xisting noW' Now, in
t he nati onos third century, concentratio
agricultural sectors threatens to disrupt production, continue to starve out producers, and
constantly escalate costs.
But , Aef f i ciodatheyjustificatmmfor monapsaniestto be allowed to
exist. The rationale requires examination. Sometimes, when food prices do not rise as
f ast as the overall cost of l' T ving index,
they claim justifies tair behavior. This claim withstands no scrutify.

The fAefficiento food supply system tod:

—

pensi ons, and provides |l ess redundancy.
in the food sector. Grocery storadkrooms all now shrink to nothing, and grocery
wholesalers practice inventory turns at dramatically high levels. At the same time, the

nationod6és sl aughter plants, particularly in

8 Will Durant, The Hstory of Civilization II: The Life of Greec&76 (Simon & Schuster 1939).

9 James May, Antitrust in the Formative Era: Political and Economic Theory in Constitutional and Antitrust
Analysis, 18801918, Ohio State Law Journal 50 (1987): 2395.

8 Tony FReyer , Regulating Big Business: Antitrust in Great Britain and America, 18890 1992.
Rudolph J.R. PeritzCompetition Policy in America, 1888992 1996.

8 J. Lauck, American Agriculture & the Problem of Monopo{il of Neb Press 2000) p. 42 ®q.

8 A paper in the mid0s by a Nebraska ag economist attempts mathematical assessment of the impact from
market concentration. The paper reaches dubious conclusions, but displays an intense mathematical methodology.
See, AzzamTesting the MonopsoHryefficiency Incentive for Backward Integratiohm J Ag Econ (Aug 1996).

See also, National Farmers Union Study on Concentratidrtp://www.nfu.org/wpcontent/2007
heffernamReportpdf
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a steer three days than ttedtle feeder can make in six months, or the rancher, who owns
the mother cow, can make in two years.

When the beef product reaches the consu
roast, or loin might cost nominally less than ten years ago, as a pgeeaittotal living
costs. But the margins it commands for the retailer and the processor are significantly
enhanced. The farmer, rancher, and factory worker pay dearly for this enhancement. The
U.S. Department of Justice recognizgppliers and consunw@re both losers in this

process?

Consider first how a merger may lower the true economic cost of
purchasing. An example might be where a merger enables the firm to
commit to larger orders and thereby permits its supplier to save on its costs
by schedulg longer and less costly production runs. These cost savings
typically will benefit both the merged firm and its suppliers, and to the
extent they lower the buyer's marginal cost of production, will tend to be
passed along to some extent to final conssmehe case where a merger
lowers input prices for no reason other than that the merged firm can now
exercise monopsony power is entirely different. If a buyer obtains market
power through merger, and thereby is able to depress prices for the inputs it
purchases below competitive levels, then producers of those inputs will
have depressed incentives to produce, which will result in too few resources
utilized to produce the inputs compared to what would be available in a
competitive market. This is likely tearm both suppliers and consumers.

While we often speak of consumers as the targeted beneficiary of antitrust
enforcement, suppliers also benefit, by having healthy incentives to provide
the best products and services they can, with the expectatiomeiyail

be able to do so free from anticompetitive interference. And the overall
U.S. economy benefits, as the products and services desired by consumers
are produced more efficiently, in greater quantities, and at competitive
market prices. A focus on @moting competition goes hand in hand with

our taking enforcement action in a monopsony case when the facts warrant.

8 Speech by Douglas Ross, US DOJ Special Counsel for Agricumtirust Division, to RCalf convention
(January 19, 2007).
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Il n the | atter Il nstance, the factory wc
performance standards commanded more work, and as tequent demand increased,
the number of employees decreased as the cost per piece did as wethulfipiged the
monopsonist pfocessords profits.

The problems do not end here. Monopsonists know what quantity of raw goods is
needed for production durig t he next producti on cycl eé
Producers might know only how many inputs, i.e., head of cattle, hogs, poultry, or pounds
of milk are used in a year, and perhaps even what fraction is handled by each processor.

But, producers dondt now how much of the processc
with marketing agreements, forward contr a
participation in the market for raw good
iImmediate need. This is a criticaformation imbalance since the producer must sell a
perishable product. Packers can use the threat of captive supplies, which they may or
may not have, to subtly influence the psychology of the market and cash price. Processor
arrangements for future likeery of raw goods are not reported as public market activity;
these private contracts move animals or crops to market without any transparent price
discovery.

So, in a given week, month or season, processors may be in the cash market for
only a small faction of their need. This allows them to control markets by creating
uncertainty, actually withdrawing from purchasing, and wielding market power against

sellers of perishable gooffs. These charts illustrate the problem:

8 Consider, Stiegert, Kyle "Imperfect Competition, Agriculture, and Developmedathmodity Market Review,

FAO-UN. Rome, Italy: Food and Agriculture Organization, United Nations, 2008, {50.35

® Meat bearing animals are fAperishable goods. 0 They n
optimum weights and values are surpassed, and their maintenance costs eradicate all profits.
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